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2 214. 2278088 . 
Commiss10nrers' Orries, 


Philadelphia, 10th July, 1797. 


Pas Nr, 
671.204, D ei : 
Mr. MACDONALD, 
Mr. RICH, 
Mr. FI TZ SIHMONs, 
Mr. a os Los 


' The Board laid down the allowing rules, viz: 2 


7 * of + g© - 
;$13 N 10 Fei 


„E will my be rexeived noun the — in wh or from ſome 


wear appointed by him, and in every caſe the. perſoa . the claim ſhall be 
eurer By that his attendance will be required. 


Cf 


Every claim ſhall be read by. the ſecretary, and the 67 object ol Adliberatioh 
Guat be, whether it is within ths . of che '6th article of the treaty berwoek 
Great Britain and the United States.. 


Cie 10 0. 


” 3 
15 6 


If the Board ſhall determine chat ſudh claĩm is hot wit che medning of the 


faid 6th article, the party preſenting the ſame ſhall be informed, and the ſaid 
claim with tlie yolichers thereof ſhall be returned. 


In every caſe where the claim is entertained as within the treaty, notice thereof 
hall be given to he N of the United States. A record of Ko, 
claim, 


#1 p 
1 . 6 N 


| * + 98 


— —_— 


. 


claim, the time when preſented and a liſt of the papers accompanying it, ſhall be 
kept by the ſecretary. 


— 


On the application of the attorney- general of the United States, by himſelf or 
the public agents appointed by law, the original papers re Pecting each claim ſhall be 
delivered to him, and a receipt taken for the return of ſuch papers within eight 
days. 


PFxtraBed from the proceedings of the Board. N 
S. EVANS, SicxsrTary. 


— — - Cmm_—_— 


| 1 Couuisstonzxs Orricz, 
. © Philadelphia, 6th Nov. 1797. 


OR 
* 7 
owe 


PagsEnT, BEM 


The following amendment and explanation of one of the rules laid down by the 
Board on the 10th day of LT laſt was W Ne viz 2 


Tas on the 1 and reading of every claim or complaint the 
Board will either immediately or upon ding of conſideration: reject it on its own 
ſtatement, if it ſhall appear not to contain matter entitling it to be entertained by the 
| | Board, or will require ſome additional ſtatement or explanation, or will order 
F notice of ſuch claim to be ſerved upon the — or agent for the United 
States, that the ſame may receive an anſwer. on their part within a limited time z 
but that an order-for the ſervice of ſuch notice ſhall not be conſidered as in 
any opinion or declaration that the caſe is within the wenng of u. . 


End from the proceedings of the Board. A beth 
| 1 NO 635 S8. EVANS, 1 


Couuisstionzxs“ 


6. 
Commr33:0xrrs” Orricz, 


Philadelphia, 61h Nov. 1797. 


PaESINT, 4 BEFORE. 


| Osbprkrp rb. in every caſe, on the preſentment of a as by an 


agents a power of attorney ſhall either be produced at the time of preſenting the 
clauo, or pending the conſider ation thereof, and that notice be given to the agent 


accordingly, in order that ſuch power of attorney if not then produced may be 
procured as ſoon as poſſible, | 


Extrafted from the proceedings of the Board. 


G. EVANS, SecatTary. 


Couuisstonzzs' Orricz, 


Philadelphia, 8th Dec. 179). 


—— 
*" 


PaESENT, 4 BEFORE, 

Oxrzvexep—Tw the general agent for claimants, and the agent for the 
United States be informed, that in all caſes where claimants can produce eyidence 
reſpecting the ſolvency of their debtors during the operation of the lawful impedi- 
ments complained of, the Board will expect to have ſuch evidence ſtated and laid 
before them, without prejudice however to the right of the claimants to maintains 
that it is not incumbent an them to prove ſuch ſolvency. of 4 5 


FIN Extracted from the proceedings of the Board. 8 
| G. EVANS, SzCRETARY, 
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Commiss10ntss? Orricz, 


Philadelphia, 11th Dec. 1797. 


PRESENT, 47 BEFORE. 


| Oxroerep—Tha all applications for the examination of witneſſes ſhall 
be lodged with the ſecretary in writing, figned by the agent of the party by whom 
they are to be adduced ; and ſhall ſtate not only the names of the witneſſes, but 
the points generally on which they are to be examined; and that a copy of ſuch 
application ſhall at the ſame time be delivered to the agent for the oppoſition party. 


Extracted from the proceedings of the Board. 
| G. EVANS, StecxETARY. 
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CouuissionERS' OrriczE, 


Philadelphia, 26th Jan. 1798. 


PRESENT, AS BEFORE, 


Res0LveD—That no claim or complaint, ſhall be conſidered as barred 
by the limitation of time in the treaty, if a memorial containing the full demand. 
has been duly preſented to the Board within the time thereby — although 
fuch proceedings at law as may from the circumſtances of the caſe be neceſſary for 
the, purpoſe of obtaining evidence in fupport of the ſame, or any part thereof, have 

at beeh completed within the time ſo limited; but that all *poſhble diſpatch and 
dg ente in commeticing and completing ſuch proceedings will in every caſe be 
expected by the Board, > .. | za V 


Extradted from the van of the Beard. | 
ve ; e G. EVANS, SgexEZTARVY. 
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Par SEN T, As Progr. 


OQzrverED—That no pleadings in caſes before the Board, ſhall in ſuture 
be printed till after the manuſcripts has been laid before them. 


Extradted from the proceediniys of the Board. 
G. EVANS, SgcazrazY. 


Conmiss1ontrs? Orrice, 
Philadelphia, 18th April, 1798. 


„ AS BEFORE, 


— 


In the #54 of Wirrax Connmonan, and others. 


Ty * 


— 


* 1 8 of the United a ſigned by their agent, having in this caſe 
been printed and laid before the Board. ORDERED—That the general agent 
for claimants5.or attorney for theſe” Aaimanits, bave leave to Tee and reply to the 
ſame within three weeks; but wich the exception of the introductory argument, 
* to impreſs on the commiſſ ioners (as it is there ſaid) the primary importance of 
underitanding the limits“ of their duty, and inſtructing them, on the autHofiry of 
Vattel, ad wh re feine to a ſuppoled caſe, of mrirkeſt and intehtionaf wrong, 
in the expedieticy of taking care, that they do not . renew the diffentions between 
the two nations, by deciding 1 in a manner fo palpably hard,“ or fo clearly 
proeceding-from 0 corruprinn or flagrant partiality,” as to entitle eitber tation 10 
diſregard the aπ)]nd. : The Board male no further arimadverfion” on the” above 
argument than thus to ſtate its Import, and prohibit afl flüffon to ſuch topics in 
future. They know no policy but that of julkice, and look forward to no conſe- 
—— but the conſciouſneſs of having done their duty. 


* ORDERED 


- T_T , _— * — 
22 9 p 
A a5 2 — 
* 


62 
ORDERED— That the repo this caſe be printed ; that this order be therein 
Fully recited, and copies hereof ſerved upon the agents for both parties. 
Neunes from the proceedings of the Beard. 
wry: 0. EVANS, SgcazTARY. 


Commisstontas* Orricz, 


Philadelphia, 21ft May 1798. 


Parszur, | 


Mr. MACDONALD, 
Mr. RICH, 

Mr. FITZSIMMONS, . 
Mr. INNES, ann | 
Mr. GUILLEMARD. 


, * q . 
ALIS. 


In the Caſe of the Right Rev. CHARLES IN 
et The. Board having reſumed the conſideration. of this caſe, came to. the- 


» 


» - 448 l 4 t . 

RxsoLVE D- That the. claimants charatter of Britih-fubje®t was .n6t 
affected or impaired. by the act of attainder and confiſcation, paſſed by the State ob 
New York on the 21ſt of October 1779, attainting him with the Earl of Dun- 
more, Governor Tryon, Sir, Henry Clinton and many other Britiſ ſubjects who 
are therein. deſcribed, not as ſubjects of the State, but as © perſons holding or. 
claiming property within the State; and forfeiting and confiſcating their whole 
eſtates real and perſonal for their adherence to his Britannic Majeſty: But that. 
on the contrary, the ſaid act of attainder and the deſcription of-loyali gs 
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applied to the claimant, on the part of the United States, in conſequence of his 
ſaid adherence, are concluſive evidence that he ſtill maintained his original alle- 
giance:—that therefore he is entitled to claim before this Board, under the 4th 


article of the definitive treaty of peace, and the ſixth article of the treaty of amity 
between his ſaid Majeſty and the United States, 


RESOLVED— That the confiſcation of the debts in queſtion before the peace 
is no bar to the claim; and that the Board have fo determined upon the ſame grounds 
and principles of interpretation reſpecting confiſcations before the peace, which were 

adopted and declared by the | judges of the United States when (in the caſe of 
Hamilton's againſt Eaton) they decided in their circuit court for North Carolina 
diſtrict, that debts due to Britiſh ſubjects who reſided in the province now State 
of North Carolina at the date of the Declaration of Independence and continued 
there to reſide till the 2oth day of October 1777, when they were obliged by law 
either to take an oath of abjuration and allegiance to the State or to depart; and 
which debts had been confiſcated or forfeited to the State before the peace, were 
nevertheleſs due and owing by virtue of the treaty. 


RESOLVED=— That the terms of the ſaid 4th article of the definitive treaty of 
peace, are in themſelves plain, explicit and unambiguous; and do not require or ad- 


mit of any conſtruction or explanation from the 5th article, to which the 4th article 
bears no relation whatever. . 


ORDERED— That the general agent for claimants and the agent for che 
United States be furniſned with copies of the foregoing reſolutions. 


Extrated from the proceedings of the Board. 
125 G. EVANS, Szcarraxr. 


\ 
: 


[ 


B CommissS10nzR8? 


„ 
CouuisstionzRs' Oprice, 


Philadelphia, 28th May, 1798. 
PreSENT,. 


Mr. MACDONALD, 

Mr. RICH, ja 
Mr. FITZSIMONS. 

Mr. GUILLEMARD. 


I the Caſe of CHARLES INGLIS. 


OxrpertD—Tha the agent for the United States have leave on or 
before the firſt day of June next, to ſhew cauſe why the act of attainder and con- 
fiſcation paſſed by the State of New York, againſt the claimant before the peace, 
and the other a&s of that State ſubſequent to the peace, with the ſtatement given 
on the part of the United States, of their operation and effect as neceſſarily diveſting 
the: claimant of all right at law, ought not to ſatisfy the Board that at law he could 
not recover, and why the additional expence and delay of reſorting to a courſe of 
Judicial proceedings, by which the eventual loſs might be greatly increaſed, ſhould 
now be incurred. 


Extraded from the proceedings of the Board. 
G. EVANS, SecrxETARY, 


Commiss10ngrs? Oprice, 
Philadelphia, 17 June, 1798. 


PRESENT, AS BEFORE. 


In the Cafe of IncLis. 


An argument on the part of the United States, purſuant to the order or rule to. 
Mew cauſe of the 29th ultimo, having been read, 


R ESOLVED— That the faid order has been miſunderſtood ;- the queſtion 


being, whether there is good ground by the law of the land, and not under any 
Wy | reſolution 


6 


reſolution of che Board which cannot affect the law of the land or the courts of 
juſtice) for now proceeding judicially in the recovery of the debt on which the 
claim is founded. 


Therefore, ORDERED—That the agent for the United States have leave, 
on or before the 6th current, to add to the argument which has been read, what 
he may think material on that queſtion, 


Exiracted from the proceedings of the Board. 
G. EVANS, Sscatrixv. 


— 2 — 


Commissrtontas? Or ric, 


Philadelphia, 4th Func, 1798. 


PRESENT, AS BEFORE. 


In the Caſe of IncLis. 


Tre Board having obſerved from the argument read at the laſt meeting 
on the part of the United States, that the word “ interpretation” made uſe of in 
the reſolution of the 21ſt May laſt, wherein they refer to the principles of inter- 
pretation reſpecting the confiſcation of debts before the peace, which were declared 
by the judges of the United States in the caſe of Hamilton's againſt Eaton, has 
been miſunderſſpod, 


RESOLVED— For the prevention of future argument on that miſapprehen- 
ſion, that in adopting the word ioterpretation, the Board had in view the proper 
ſenſe of the word, namely—the meaning of the article as to the right thereby 
given to Britiſh credizors, notyithſtanding ſuch confiſcation of their debts without 
deciding (upon the operation of that article) whether it did or did not, of itſelf, 
repeal the exiſting law of particular States, 


ORDERED 


12) 


ORDERED— That both the agents be furniſhed with copies of the foregoing 
reſolution. | 


Extradted from the proceedings of the Board. 
G. EVANS, SECRETARY. 


Om > — 


Commiss10NERS' Oppice, 


Philadelphia, 11th June, 1798. 


PRESENT, AS BEFORE. 


OxrvertD—Tra the agent for the adverſe party ſhall have leave to 
ſee every paper, in every caſe before the Board, though there may be no ſpecial 
order for that purpoſe or for any anſwer thereto. 

Extratted from the proceedings of the Board. 


G. EVANS, SrecartTARY.. 


Commi1ss10ners? Orricg, 


Philadelphia, 15th- Fune, 1798. 
Pazezxr, AS Prox k. | 
OxpDRRED That where an agent does not intend to take the benefit of 


an order for leave to put in any paper or argument before the Board, notice be 
giyen to the Board to that effect without delay. : 


Extratted from the proceedings of the Board. 
| MIR S. EVANS, SxcaeTALY.. 


Commis$10NERs* 


Couuisstoxrxs' Orprpice, 
Philadelphia, 9th July, 1798. 


PRESENT, AS BEFORE. 


The agent for the United States having repreſented to the Board the 


difficulties he labours under in his enquiries for want. of a competent knowledge of 
the places of reſidence of the debtors, $24 


ORDERED —That the claimants ſpecify as well the State as the county, 
town or place where the debtor reſided at the time the debt was contracted, and 
if now living, their preſent places of reſidence, or if dead the names and places 
of reſidence of their heirs or repreſentatives, as far as theſe particulars may be 
known to the ſaid claimants or their agents. | 


Extrafted from the proceedings of the Board. 
G. EVANS, SECRETARY. . 


Commrss1oners? Orpice, 
Philadelphia, 19th July, 1798 


- Pan$ENT, 4 BEFORE, 


In the Caſe of STRACHan and MK ENZ!IE. 


Re80Lvep—76; the laws of the State of South Carolina paſſed ſub- 
ſequent to the peace, and known under the denomination of the in/lalment laws, 
were lawful 2 to the recovery of debts, ſecured by the treaty of peace, 
and in this caſe operated as ſuch, within the meaning of the fixth article of the 
weaty of amity. Fel, | 


Extratied from the proceedings of the Beard. 
| G. EVANS, SECRETARY. 


Commis$SIONERS? 


14 


Commrssroners? Orricz, 
Philadelphia, 16th July, 1798. 


PaksENT, AS BEFORE. 


RESOLVED-—That till the anſwer to à claim has been put in and laid 
before the Board, raiſing a queſtion of fact between the parties, no application 


can in common courſe, or without very ſpecial reaſons be received for leave to ex- 
amine witneſſes againſt ſuch claims, ? | 


ORDERED— That all applications out of the ordinary courſe of proceedin 
before the Board, fhall ſtate ſpecially the grounds on which they are made, and 
meant to be ſupported; and when the'urgency of circumſtances renders it neceſſary 
to make any lach application between the ſittings of the Board, that a copy thereof 
be forthwith ſent to each commiſſioner as well as the agent for the adverſe party. 


Extrafted from the proceedings of the Board. 
| G. EVANS, SEcagTARY, 


Commrss10ners? Oprice, 
Philadelphia, 23d July, 1798. 


PRESENT, AS BEFORE. 


Oxrperen—rhu agents ſhall in every caſe make their enquiries, and 
inform themſelves fully as to all the material facts as ſoon as poſſible, after the 
caſe comes before the Board, and that every application for leave'to examine wit- 
neſſes at a diſtance from where the Baard is fitting at the time, ſhall ſet forth by 
ſpecial averments, the preciſe facts on which ſuch an examination is propoſed, the 
names and places of refidence of the witneſſes to be adduced, the circumſtances 
on which each of them can give teſtimony, and their means and opportunities 

reſpectively, 


( 38 — 


reſpectively, of ſpeaking from their knowledge; on which application (to be ſtyled 
ſpecial averments for evidence) the Board truſting that agents will not make aver- 
ments without good reaſon to believe they can be ſubſtantiated, will conſider the 
relevancy of ſuch averments, and either order ſuch examination to take place 
before themſelves, or authorize the ſame to be taken at a diſtance, on ſpecial in- 
- terrogatories to be ſettled by the Board, and under ſuch directions as the caſe may 


require. 
£Extratted from the proceedings of the Board. 
TE: G. EVANS, SecxtTARY. 


— Ä , — 


Commisstoners? Orrics, 
Philadelphia, 6th Aug. 1798. 


Parmur, 


Mr. MACDONALD, 
Mr. RICH, 

Mr. FITZSIMMONS.. 
Mr. GUILLEMARD. 


In the Caſe of CNN SAM & Co; 


RxsorvrD-—Tbst in the State (formerly province) of Virginia, the 
recovery of debts due to Britiſh ſubjects was prevented by the war, and the opera- 
tion of various lawful impediments which aroſe or were created during the courſe 
of the war, or immediately preceding the ſame. That after the peace, to wit: 
On the 22nd day of June 1784, and before the expiration of certain acts of the 
State paſſed during the war, againſt the recovery of Britiſh debts, which were of 
lmited duration, and which it is admitted did not expire till the month of Jul 
1784, a reſolution was paſſed by the legiſlature in the general aſſembly of need 

h tate 


— 2 AO p — 
s « 


( 6 ) 


State of Virginia, whereby it was RESOLVED— That ſo ſoot! as reparation 
e ſhonld be made for an infraction of the treaty of peace therein charged againſt 
Great Britain, or congreſs ſhould judge it indiſpenſably neceſſary; ſuch acts of 
<« -the legiſlature paſſed during the war as inhibited the recovery of | Britiſh "debts, 
„ ought to be repealed, and payment thereof made in ſuch time and manner as 
&« ſhould conſiſt with the exhauſted fituation of the commonwealth.” That by the 
above reſolution the legiſlature of Virginia did in ſubſtance declare, that the State 
was not bound to give effect to the treaty of peace; that laws againſt the recovery 
of Britiſh debts did then exiſt; that -notwithſtanding the 4th article of the ſaid 
treaty ſuch laws ſhould continue to exiſt in their utmoſt extent till certain con- 
ditions were fulfilled ; and that even then, ſuch laws ſhould only be ſo far repealed 
as to enable Britiſh creditors to recover payment of their debts in ſuch manner as 
might be found moſt convenient for the commonwealth. That on the 12th day 
of December 1787, an act was paſſed by the ſaid general aſſ mbly of the State, 
whereby it was enacted, * . That ſuch of the acts or parts of the acts of the legiſ- 
& lature of the commonwealth, as had prevented or might prevent the recovery 
e of debts due to Britiſh ſubjects according to the true intent and meaning of the 
« treaty of peace ſhould be repealed.” But with an expreſs proviſo that ſuch 
repeal ſhould be ſuſpended © until the governor with the advice of council hould 
„ by his proclamation notify to the State, that Great Britain had delivered up to 
the United States the poſts therein occupied by Britiſh troops, and the negroes 
„ .alledged to have been taken away contrary to the treaty, or had made ſuch 
& compenſation for them as ſhould be ſatisfactory to congreſs.” That al- 
though Great Britain has delivered up the ſaid poſts to the United States, agree- 
ably to and in compliance with the ſecond article of the treaty of amity, the ſaid 
negroes have not been delivered up nor compenſation made as preſcribed by the 
ſaid act of the State of Virginia, and the ſaid treaty of amity contains no ſtipulation 


for that purpoſe. That as the exiſtence of lawful -impediments in the State of 


Virginia, to the recovery of Britiſh debts nowithſtanding the treaty of peace, was 
thus repeatedly declared and their operation recognized and enjoined by the high- 
eſt authority in the State, ſo it 2 the records of adjudged caſes, ſubſe- 
quent to the adoption of the preſent conſtitution of the United tates which have 
been laid before the Board, with a reference to known and general 8 that 
judgments for the defendants were accordingly given in the courts of law, on the 
pleas of Britiſh debt and the flatute of limitationt. And that it is ſtated by the 
preſent Chancellor of Virginia * diſtinguiſhed (as in the anſwer for the United 
&« States he is deſcribed to be) for his probity, learning and expenence,” and 
whoſe reports, containing the paſſage now to be recited have been produced and 
referred to by the agent for the United States, 'That ſome months before”? the 
zd day of May 1793, the doctrine That an American citizen might honeſtly 
&« as well as profitably withhold money which he owed to a Britiſh ſubjed,“ was re- 
ceived in a court of juſtice in Virginia, with ( convifion” and applauſe; That 
the adjudged caſes of which the records have been laid before the Board, in evi- 
dence of the ſaid reference to the general ptactice of the courts are the following, 
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to wit: A judgment of the court of quarter ſeſſions held for Lancaſter county in 
the ſaid State of Virginia, on the igth day of March 1788, in an action in which 
Warwick adminiſtrator was plaintiff and Gaſtins defendant, which judgment is in 
theſe words, On this day came the parties by their attornies, and upon hearing the 
« arguments that were offered by the ſaid attornies, and all matters of law ariſing 
«« thereupon the court are of opinion that this ſuit be diſmiſſed, it appearing to the 
court to be a Britiſh debt. A judgment of the county court of Prince George on 
the 12th day of Avguſt 1791, in an action in which Gibſon Donnaldſon and 
Hamilton were plaintiffs and Baoniſters executors were defendants z and which 
judgment is in theſe words, And now at this day came the parties by their at- 
&« tornies, and it appearing to the court that the plaintiffs or ſome of them are Britiſh 
« fubjects this cauſe ir ordered to.be difmifſed.”? A judgment of the circuit court of 
the United States for the middle circuit in the. Virginia diſtri, held at Richmond, 
in the ſaid diſtri on the iſt day of June 1797, in an action for a debt due on the 
22d day of May 1775, brought into court on the 22d day of Navember 1793, in 
which Henderſon's ſurviving partners of Glaſifurd and Henderſon were plaintiffs and 
Bunbury's executors were defendants, and to which the defendants pleaded fir/? 
the general iſſue, and ſecondly the ſtatute of limitations, to which ſecond plea the 
plaintiffs replied as follows, to wit: And the plaintiffs by their attorney ſay as to 
« the ſecond plea by the defendants aforeſaid pleaded that they ought not to be 
6 precluded from having and maintaining their ſaid action againſt the defendant, 
e becauſe they ſay, that from and after the 4th day of July in the year 1776, un- 
&« til the-gd day of September 1782, there was open war between the United 
« States of America, whereof the defendant was a citizen and the king of Great 
Britain to whom the plaintiffs were ſubjects; and that the various laws of the 
« State of Virginia prahibited the recovery of the demand in the declaration 
«© mentioned.” But the ſaid ſecond plea was adjudged to be good. A judgment 
of the county court of Prince William county on the 8th day of Auguſt 1797, in 
an action brought into court on the 4th day of Auguſt 1795, for a debt due on the 
2d day of December 1775, in which Wilkam Cunningham and Co. were plaintiffs 
and Purcil adminiſtratrix was defendant, and in which there was a verdict for the 
defendant on the direction of the court that the demand was barred by the ſtatute 
of limitations. And a judgment of the diſtrict court compoſed of the counties of 
Prince George, Suſſex, Dinwiddie, Hallaway and Amelia, on the 16th day of 
April laſt in an action for a debt due on the 16th day of January 1776, brought 
into court on the 27th day af April 1796 in which William Cunningham and Peter 
Murdoch deſcribed as ſubjects of the king of Great Britain were plaintiffs, and 
Sturdivant's executor was defendant, and in which the ſtatute of limitations was 
pleaded, the 4th article of the treaty of peace ſtated in reply, and on demurter the 
plea adjudged to be good; To all which evidence of the exiſtence and actual 
operation of lawful impediments to the recovery of Britiſh debts, nothing has been 
oppoſed but an averment that the legiſlature of the State of Virginia were ignorant 
of their own laws; and an argument to prove that according to the theory of the 
law, and conftitution of the United States, ſuch legiſlative acts ought not to have 
paſſed, nor fach judicial decifions to have been giten. | | 


| C RESOLVED 
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RESOLVED— That ſo far as the full recovery of the debts in this caſe claim- 
ed, has, during the operation of the ſaid lawful impediments been delayed, and 
the value and ſecurity thereof impaired and leſſened, or totally loſt, by lapſe of 
time, the loſs of legal evidence, inſolvency of debtorsor otherwiſe ; ſuch delay of re- 
covery and diminution, or loſs of value and ſecurity are to be aſcribed to fuch 
operation of lawful impediments ; unleſs it be ſhewn within the proviſion of the 
treaty of amity, that ſuch delay of recovery and diminution or loſs of value and 
ſecurity were occaſioned by other cauſes which would equally have fo operated if 
the ſaid lawful impediments had not exiſted, or aroſe from the manifeſt delay or 
negligence or wilful admiſhon of the claimant. 


RESOLVED— That no part of the debts ia queſtion which are claſſed 
or deſcribed as doubtful” in the lifts referred to in the memorial, and which are 
ſtated to have been ſo deſcribed in the year 1775, and not alledged to have ſince 
become good, can be the ſubject of claim before this Board. 


Extrafed from the proceedings of the Board. | 
G. EVANS, SEecrETARY. 


Couutssiox ERS Orricx, 


Philadelphia, 6th Auguſt, 1798. 


PRESENT, 


Mr. MACDONALD, 
Mr. RICH, 

Mr. FITZSIMONS, 
Mr. GUILLEMARD. 


In the Caſe of D. DuLany, ' 


"The Board reſumed the conſideration of the reſolution which was propoſed in this 
caſe on the 13th day of June laſt, and had been the ſubje& of frequent confe- 
rence and deliberation ; and the ſame was paſſed as follows : 


| The Board having conſidered the pleadings in this caſe, and particularly 
the additional argument on the part of the United States in conſequence of una 
i order 
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order dated the th day of May laſt; ſuggeſting to their agent certain points and 
principles for further diſcuſſion, to which order reference is now had. 


RESOLVED— That the claimant, Daniel Dulany, a Britiſh ſubject, became 
immediately on the death of the teſtatrix Ann Taſker, as reſiduary legatee under her 
will, entitled to, and creditor in equity, in all debts due to the ſaid teſtatrix at the 
time of her death that depreciated paper money was at different times during tlie 
war tendered to the executor under the will in payment of certain debts ſo due; 
which depreciated paper was received by the ſaid executor in obedience to an act of 
the general aſſembly of the State of Maryland, paſſed in April 1777, whereby it was 
enacted that the paper money therein mentioned ſhould be received in payment 
and diſcharge of all manner of debts ?? and that if a creditor refuſed to receive 
ſuch paper money when tendered in payment and diſcharge of his debt, the whole 
debt and demand ſhould be for ever extinguiſhed,” the bond or other voucher of 
the debt delivered up, or a diſcharge given to the debtor who might ſue the creditor 
for damages to the amount of the debt with coſts of ſuit, if on refuſing the tender 
he alſo refuſed on demand to deliver up the bond or other voucher of debt, or to 
give ſuch diſcharge to the debtor—Fhat the act of an individual in obedience to a 
peremptory law is the act of the law itfelf. That in every ſuch caſe of tender 
the extinction of the debt at law was by act and operation of law, which it was not 
in the power of the creditor either to promote or prevent; for whether he received 
the tender and obeyed the law, or refuſed and diſobeyed, the debt was thereby 
immediately extinguiſtied. That the Board are bound to award relief wherever 
the right is good in juſtice, and the remedy without fault in the creditor is gone 
at law. That the exiſtence in this caſe of the creditor's right in juſtice to the ex- 
tent of all that has been withheld of a fair debt, has not been made the ſubject of 
diſpute ; but his remedy at law has been loſt by his obedience to law; and there- 
fore it is maintained that the nation is not bound to relieve. That it is incumbent 
on every individual, whether alien or citizen to yield obedience to the authority 
under which he liyes at the time, ſo far as that obedience is not directly inconſiſt- 
ent with prior duties, nor is it a doctrine to be admitted in any caſe that a nation 
has a right to complain of an individual for having obeyed their laws ; or under 
an agreement to allow compenſation for certain loſſes ariſing from their operation 
to refuſe ſuch compenſation becauſe thoſe laws have ſo operated and were obeyed. 
That diſobedience to the law could in this caſe have proceeded from no rational 
inducement ; for without enquiring whether as is alledged, the courts of juſtice 
did afterwards and ſubſequently to the peace in many inſtances of tender and-re- 
fuſal, defeat the operation of the above law by taking advantage of defects in 
form, fo as that the ereditor . might have recovered (as it is ſaid on the part of 
„the United States) the whole from the debtor, the principal as well as the in- 
d tereſt to which juſtice would have entitled him” it is ſufficient that no motire 
could ariſe from events which had not then happened; while refuſal of tender 
in diſobedience of the law; and in circumſtances which gave no preſage of favor 
in ſuch caſes, and when «the doctrine of tender it is ſaid was little underſtood, 
would bave deprived the creditor of an immediate ſatisfaction, in part ſubjected 
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him to a and execution for damages to the extent of the whole debt, 
with coſts of ſuit, and expoſed him to all the hazard of perſonal inconvenience, 
which in ſuch times and circumſtances is neceſſarily incident to the open and avowed 
breach and contempt of poſitive law. Tliat therefore the amount of what remains 
unpaid of the full yalue in ſterling money of the debts in queſtion, as ſecured againſt 
the operation of lawful impediments by the 4th article of the treaty of peace, is a 
loſs which aroſe from the act and operation of law, ſtill impeding and preventing the 
attainment of remedy in the ordinary courſe of juſtice, and as fach. the propet ſub- 
ject for claim for compenſation under the 6th article of the treaty of amity. 


Extraded from the proceedings of the Board. 
G. EVANS, SzcatTtazy. 


'Commisslonstrs' Orricz, 


Philadelphia, 6th Aug. 1798. 


PRESENT, 40 BEFORE. 
In the Cafe of D. DuLany. 


Rxeg0Lvep—Trz in order to prevent as much as poſſible the incon- 
veniencies which muſt ariſe from erroneous impreſſions of the principles entertained 
or adopted by the Board in the interpretation of the treaties, more eſpecially when 
ſuch erroneous impreſſions are produced by the publication of printed arguments, 
it becomes them to declare that the firſt point ſuggeſted for further argument in 
this caſe by the order of the 7th day of May laſt, referred to. in the above reſolu- 
tion, and which point is in theſe words, Is it not therefore clearly underſtood by 
«© both parties, as a principle, that a diſcharge or extinction of the debt at law before 
« the treaty is not of uſelf a bar io the remedy thereby provided; but that it muſt alſo 
'« appear to have been ſuch an extinction and diſcharge as proceeded from the free 
e concurrence and voluntary act of the creditor, and not from the effect and ope- 
„ ration of law.; ſuch operation of law, in bar of all legal remedy, being on the 

: | % contrary 
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c contrary relied on as the main foundation of a right to claim under the treaty ?” 
is altogether miſrepreſented in the following anſwer laid before the Board, and 
printed on the part of the United States. But the agent for the United States 
« does not admit that it was ever underſtood by him or by the United States as a 
&« general principle that the diſcharge or extinfion of the debt at law + the peace 
&« eas a legal impediment which the treaty of peace removed, and conſequently that 
<« every adjuſtment and payment between the debtor and creditor, before that 
te period, was liable to be re-examined and unſettled. On the contrary, the agent 
& denies ſuch a principle, and contends that the Board has no power to make exa- 
©, mination into any matter that has been ſettled by the debtor and creditor 
« according to the laws of the land.” That the following words in the above 
paſſage, viz. ** principle that the diſcharge or extigction of the debt at law before 
&« the peace was a legal impediment which the treaty of peace removed,” are printed in 
the ſaid anſwer with full marks of quotation as if not only the ſubſtance but the 
very terms made uſe of in the order had been therein faithfully given; whereas 
every word of the latter part of the ſentence is a miſquotation, tending to ſupport 
the concluſion imputed to the Board, but totally different from and in part preciſely 
the reverſe of the plain propoſition they expreſſed. For the Board have never 
ſuggeſted or given any reaſon to aſcribe to them the opinion either that the validity 
of “payments a we by the creditors whether in paper money, in lands, in 
« houſes, in public ſecurities, or in any other commodity to which both parties the 
« creditor and debtor had agreed is queſtionable, as ſtated in the firſt paragraph of 
that printed paper. Or * that every adjuſtment and payment between tbe debtor 
« and creditor before the peace is liable to be re-examined and unſettled,” as 
Rated in the paragraph before recited. Nor have any ſuch propoſitions ever been 
maintained before them. | 


Extrafted from the proceedings of the Board. 
G. EVANS, SecxvrrTaxy. 


CommMmiss10nERS? 
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Couuissiox BRS“ Orpics, 
Philadelphia, 8th. Auguſt, 1798. 


\ PaESENT, 


Mr. -MACDONALD, 
Mr. FITZSIMONS, 
Mr. GUILLEMARD: 


In the Caſe of Daxter DvLanyr. 


Mr. Fitzfimons read in his place his proteſt againſt the proceedings in this caſe at 
| the laft meeting, as follows, viz :— 


* 


Ox Monday the 6th inſtant the Board propoſing to take up a reſolution 
upon the claim of Daniel Dulany, whereby: the right of the claimant to compen- 
ſation for depreciation on payments made to his repreſentative during the war, is 
recognized, notwithſtanding the debts for which ſuch payments were made were at 
the tine finally ſettled and the evidence thereof given up or cancelled.. 


It was objected to on my part that ſuch a claim ought not to be entertained by 
the Board, becauſe neither the words nor the ſpirit of the treaty would warrant the 
conſtruction, that payments thus made could now be ſet aſide, or be conſidered as 
legal impediments. That rather than give countenance to a reſolution which (in 
my opinion) was ſo manifeſtly unjuſt, I ſhould withdraw from the Board to 2 
vent its adoption; (a determination I had explicitly expreſſed when the ſame 
reſolution was before under conſideration) being aſked however to hear the reſolu- 
tion read and without the ſmalleſt expectation that after my declaration the other 
members would conſider me as preſent to this purpoſe I remained in my place, after 
the ſecretary had finiſhed the reading (and ſome obſervations had been made by a 
member of the Board purporting that I had not a right to withdraw) I heard with 
infinite concern an order given to him, to enter it as agreed to; and to furniſh 


copies to agents as in other caſes. 


Under theſe circumſtances it becomes my duty to proteſt againſt the validity of 
the ſaid reſolution which I do not conſider as having paſſed the Board, and 1 
requeſt that the agent for the United States and the agent for claimants be fur- 
niſhed with a copy of this ſtatement and declaration. 


(Signed) THOMAS FITZSIMONS. 


A 8, 8. 
uguft 8, 179 * 
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The above being read, Mr. Guillemard and Mr. Macdonald repreſented, that 
after the reading of the reſolutions, and after obſervations had been made as above, 
the queſtion was diſtinctly put and Mr. Macdonald, Mr. Rich and Mr. Guille- 
mard gave their aſſent, the one after the other to the paſſing of the reſolutions, on 
which the ſecretary was deſired to enter them as paſſed, Mr. Fitzſimons (till con- 
tinuing in his place, and that the whole buſineſs was done deliberately, it having 
been ſettled on Wedneſday the firſt day of Auguſt, that it ſhould be taken up on 
the Monday following. | 


Extrafted from the proceedings of the Boara, 
G. EVANS, SecaeTtAry. 
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CouuisstoxzRSs'“ Orrice, 


9 5 Philadelphia, 8th Aug. 1798. 


PRESsENr, 


Mr. MACDONALD, 
Mr. FITZSIMONS, - 
Mr. GUILLEMARD. 


In the Caſe of Cunnincnan and Co. 


Mr. Fitzſimons read in his place his diſſent from the reſolutions agreed to in this 
| caſe at the laſt meeting, as follows, viz : 


The reſolutions paſſed by the Board in the caſe of Cunningham and Co. 
containing as I believe, principles inconſiſtent with the true intent and meaning of 
the treaty under which we a&—LI deſire to enter my diſſent from them on the 

following grounds: 


iſt, 
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1ſt. Becauſe the proofs before the Board are not ſufficient to warrant the con- 
cluſion, that lawful impediments to the recovery of Britiſh debts exiſted generally 


in Virgina. + | 


The records of judgments in two caſes in county courts, and the acts and reſo- 
lutions of the legiſlature, are cited, with a reference to the general practice of the 
courts 3 but it is alledged on the part of the United States, that judgments in 
numerous inſtances were obtained in the courts of Virginia by Britiſh creditors, 
that no appeal was ever carried up from the lower to the higher courts where the 
judgments might have been corrected; and that it was incumbent upon the par- 
ties to have reſorted to theſe tribunals before a principle ſo important ſhould be 
admitted to. the extent laid down in the reſolution more particularly as it has 
always been held that the treaty of 1783 controuled the laws of the particular 


States. 


2d. Becauſe judgments given upon the ſtatute of limitation are cited without any 
ſpecification of the circumſtances upon which they were given, and inferences are 
drawn from thoſe judgments, that they were legal impediments, no diſcuſſion or 
examination of the grounds or principles was ever had before the Board upon that 
ſubject; nor are the records ſufficient. to warrant the concluſion that they are legal 
impediments. : 

3d. Becauſe a principle is laid down which throws the whole burden of proof 
upon the United States in every caſe where legal impediments exiſted, contrary 
as is believed, to the clear principles of law and equity. By this deciſion the 
creditor is excuſed from proving that his debtor was ſolvent at the expiration of the 
war, or that he has uſed due diligence for the recovery of his debt. 'To avoid the 
payment the United States muſt prove the contrary in both inſtances. The injuſ- 
tice that may be done to the United States by the application of this principle, is 
too obvious to require elucidation. © Reafon and juſtice would require, that beſore 
the United States could be called upon to pay the 'Britiſh creditor, he ought to 
prove that he. loſt his debt by reaſon of the impediment which prevented his reſort- 
ing to the courts for its recovery, but under this principle it is preſumed not only 
that the debtor was ſolvent, during the operation of the lawful impediments, but that 
the creditor took all proper methods within the meaning of the treaty to recover 
payment from him. 


The preſumption that the debtor was ſolvent at the time the twreary-was eoneluded 
is the more inadmiffible, when the circumſtances of the country at that period of 
time is taken into view; it is a fact too notorious to be denied, that by far the 
greateſt part of the perſonal property of the citizens was waſted and loſt during the 
war, and that for want of markets for the products of the ny the. prices 
were ſo low for ſome years after, as to afford no meatis of paying old debts ; the 


preſumption therefore is totally inadmiſſible on this ground, ant the application of 
the rule if adhered to, will prove beyond contradiction the injuſtice of the prin- 


By 


ciple, 


6259 


By the treaty of amity the United States have only promiſed the creditors to 
pay What they have loſt by the operation of legal impediments to the recovery of 
their debts not all that they ſhould demand on that account, except they could 


0 4 1 * 


prove chat the demand was Juſt, 


| The vaciGon of 4 queſtion of this importance, at a time when only o e of the | | 
- commiſſioners appointed by the United States was preſent, will certainly not con- | i 
tribute to render it more acceptable. | | | 


- Extrafted from the proceedings of the Board. 


PR. 


G. EVANS, Ssczeraxv. | | | 
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In the Caſe of D. DuLany. 1 


© Explanatory obſervations · on belialf of the United States. 


. 


IN anſwer to the third point ſuggeſted by the Board, the agent for the 
United States contended, that by vefuſing the tender, the creditor would have had 
it in his power under the laws of the country and the treaty of peace, to have reco- 
vered afterwards the full value thereof in ſterling money from the debtor. In order 
to have a proper view of this argument, and before a final deciſion is made, the agent * 
inſiſts, that proof be 1 of the emiſſion of the bills of credit which were | 7 
tendered and received. None but bills emitted by congreſs or by the State of : * 
Maryland prior to the 18th April 177%, were ever a legal tender in that State. 

Were the bills of either deſcription which were tendered and received? If they 
were not, the act of 1777 did not embrace them, and the operation of that law on 


this caſe is wholly denied. The payment cannot be ſaid to have been the effect of 4 
that law and to have derived any validity therefrom. | 4 


It is incumbent on the claimant to produce this proof, and the agent for the 
Uaited States will produce proof that this is the eſtabliſhed interpretation in the 
State of Maryland of that act. The agent for the United States has thought it 

D his 
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- his duty thus expreſaly to urge this 2 Jeaſt m en not to Have 


been implied in his former remarks. 
| JOHN: READ, Jos. 
Agent 1. fomthe United States. 
roth Atguft, 1798. 101899 


Iſt 
The foregoing explanatory obſervations were tendered byn me Woher Board ate - 


10th Auguſt 1798, which they refuſed to — aſſigning as a reaſon for. the 
ſame, that the FO] in this cafe were cloſed. 


JOHN READ, Jux. 
Agent for the United States... 


CommissI0naRs” Otpace,- 
Philadelphia, 5th Dec. 1798. 


Mr. MACDONALD, . 
Mr. RICH, 50 
Mr. FITZSIMONS, 

Mr. SITGREAVES,. 

Mr. 8 | 


OzorreD—Tia the 1 for cas delay lay 
before the Board the ſeveral titles of, claimants, «my themlclres to be . 
partners, adminiſtrators, executors or. truſtees ; and alſa the powers nen 


other authorities, by virtue of which claims have been preſented.” 
Extra#d from the Gee f the Board. 
G.. EVANS, — r. 
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Oexries or rus Couuissiox Ess, | 
Dualer the Sixth Article of the Treaty of Amity, &c, with Great Britain. 


. Philadelphia, 18th Dec. 1798. 


Mr. MACDONALD, 
Mr. RICH, 

Mr. FITZSIMONs, 

Mr. STTGREAVES, 

Mr. GUILLEMARD. 


In the Caſe of — & Co. 


Tur reſolution moved by a member of the Board on the 23d day of 
 'Odober laſt, on the queſtion of intereft during the war, which, with other general 
queſtions of interpretation, was in the anſwer to the United States, ſpecially raiſed 
and ſubmitted, on full argument, for the determination of the Board in this parti- 
cular caſe, as fnyolving © many important principles neceſſary to be decided, 

which anſwer it appears from the letter annexed to, and printed therewith, was 

awn up by the attorney general of the United States, as a leading argument t 
be referred to in ſimilar cafes, and to which reference has accordingly been made) 
having been again moved, the matter was this day fully difcuſfed, and the reſolution 
paſſed as follows: | | | 


The Board having conſidered the argument of both parties on the claim of in- 


tereſt during the war, which is oppoſed on the following general grounds and 


principles, as ſtated in the anſwer of the United States, viz. 


Tue rules of conſtruction eſtabliſhed by the law of nations for the interpretation 


of “ obſcure or ambiguous pacts: 

The meaning of the word © debts” in the fourth article of the treaty of peace as 
not comprehending intereſt, becauſe intereſt” is recoverable at law in the technical 
form of damages, for the detention of the debt; * being what is giyen more than 
© the principal, that the creditor may not be a lofer :”— | 


The 
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The inference to be drawn from the demand of à deduftion of intereſt Uuting a 


the war, which had been made on the part of the United States in the caurſe of the 
negociation previous to the formation of the ſaĩd article, and from a converſation 
{ſubſequent ta\the- treaty, viz. in; the year 1786, between the Britiſh ſecretary of 
{tate for foreign affairs, and the American miniſter at London; in which the latter 


ſuggeſted «the policy of giving up the intereſt during the war, and of agreeing to - 


a plan of payment by inſtalments; and the former, after “ ſome ſlight ex- 
« preſſons concerning the intereſt, wiſhed that the courts were opened for recover- 


ing the principal,” and obſerved . that- the intereft might be left for an. after 


* conſideration:? — 


The nature and cauſes of the war; in the courſe of which © the products of the 


* 


* 


“ land were indiſpenſably neceſſary for defence againſt that which; on the ſide of 


„ the Americans, was a war for life, liberty and property: A war pro aris et 
c focis;” attended with circumſtances-of ſuch deſolation (as deſcribed in the 


printed anſwer) that after the application of what was thus neceſſary for defenge, 


there was nothing left to an individual for paying intereſt on his debt:“— 


The interdiction of commerce to the United States by the-Britiſh parliament,” 


and ſtoppage of © intercourſe and acceſs between the American debtors and Britiſh | 
„ creditors,” by which “ the detention of the debt during the war was pnavoid- - 


% able: 


* 3 : 


The departure of creditors, ; and their factors,. from the State, i that no perſon 
remained in the country to receive payment of the debt 


_ 
The analogy between the preſent caſe, and that quoted from Viner's abridgment, 


m which it is ſtated, ,* that where by a general and national calamity, nothing is 
* made, out of lands which are aſſigned for the payment of intereſt, it ought not. 


to run on during the time of ſuch, calamity :'— 


The authority of writers on the law of nations, who ſupport the general poſition, . 
(which as fuch has been ſtated, and not. diſputed on the part of the. United States) - 
viz. „ that debts due to private perſons before a war, ſhall be paid after the war 3 


« and with intereſt during the war, if ſuch was the contract, either tacit or ex- 
« preſs :*'—But who alſo lay it down, that * if nothing elſe be agreed upon, yet 


*© this is to be ſuppoſed in every peace, chat uo action ſhall be, commenced for da- 


* mages done in war, which is alſo to be unde 


erſtood of thoſe done to private per- 
„ ſons; theſe being alſo the effects of war: RE © FOO 


The equity, as RE, ng debtor, of denying intereſt during the war, 


whereby „ the creditor and debtor will be put upon a more. equal footing z and a 
« Joſs will not be incurred by the debtor, for. the lake of a gain to the creditor:“ 


The 
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The evidence of ſuch equity, arifing from * the practice of the courts and juries 
« -in diſallowing intereſt during the war, generally, throughout the United States; 
fuch being ſtated to have been, and to-be* the practice of the courts? (and of 
juries in all cafes that were“ under the power of their verdits”) of New- 
Fort, New-Ferſey, Pennſylbania, Delaware, Maryland, Virginia, and South- 
4 Carolina; in ſome of which States the claims (it is faid) of Britiſh debts were 
« ſo inconſiderable, add ſo few, as not to have occaſioned public concern, or to 
« -haye excited any prejudices: . | 


The evidence of fach equity, in particular, ariſing from the judgment and opi- 
nions delivered by the judges of one of the State courts of Virginia againſt the allow- 
ance of ſuch intereſt, in the caſe of M*Call againſt Turner, decided in 17963 
On which occaſion it was ſtated from the bench (as appears from the report of 
the caſe in the appendix to the anſwer) that on comparing * the conduct of the 
« two nations“ during the war, © the compariſon was evidently in favour of Ame- 
« rica; that of Great Britain amounting to ſo many deflections from the modern 
« rules of warfare, which did not entitle the creditors even to the principal debts- 
« themſelves, had they not been ſtipulated for by the treaty of peace; a ſtipula- 
tion which “ althotigh it was unjuſt and inconvenient in one reſpect, yet as the 
i ther parts were eſteemed beneficial, it was-right to accept, for the fake of the 
«general advantages it contained: | F 


And the further evidence of ſuch equity ariſing from the general impreſſion in 
America during the war, that “in a conteſt of that kind, if ſucceſsful,” few . 
would be © required at a future day to pay ſuch intereſt.” 


RESOLVED—That the:deſcription contained in the 4th artiele of the treaty 
of. peace, of the nature and extent of the right and property thereby ſecured againſt 
the operation of lawful impediments, viz. the full value in ſterling money of all 
« bona fide debts, theretofore contracted, is a defcription in terms which are clear 
and explicit; and therefore, the authorities which have been referred to on the con- 
ſtruction of * obſcure. or ambiguous pacts, bear no application to the preſent queſ- 
tion :— That the full value of a bona ſide deht muſt mean the full amount of the obli- 
gation, with all its incidents, according to the contract: That intereſt has been 
rightly defined on the part of the United States, to be a fixed and ſettled compen- 
fation for the damages ſuſtained by the creditor through the detention or delay of 
payment of che original debt, “that ke may not be a loſer;“ and in law as well . 

as in equity; ſuch compenſation. is conſidered as a growing increaſe of the debt it- 
ſelf ; the form, in certain caſes of recovering or awarding ſuch increaſe of debt in 
courts of law, by the name of damages, leading to no ſubſtantial diſtinctjon, incon- 
ſiſtent with the known and long eſtabliſhed nature of the right, and that common 
acceptation of language by: which alone the treaty mult be conffrued :—For the ar- 
ment which has been laid before the Board, from the letter of Mr. 7efer/on to 
„Hammond, previous to the treaty of amity, referred to in the anſwer to the 
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claim, is an elaborate miſapplication of authorities on the technical diſtinctions and 
reſtrictive language of form in courts of Jaw, which the framers of the treaty cannot 
be preſumed to have known, and never meant to apply That if from the deno- 
mination of damages, as applied to intereſt-in courts of law, the concluſion could be 
drawn, that intereſt was net debt, and therefore not within the meaning of the treaty, 
ſuch concluſion would affect the elaim of intereſt in time of pefice, as well as during 
the war, and therefore reach too far for the argument, which admits that intereſt ac- 
cruing in time of peace is due according to the contract: That if any reaſonable 
ground of doubt remained, it would be removed by certain facts, as {tated on the 
part of the United States, and from which a-contrary inference has been drawn, 
viz. the demand, in the courſe of the negociation previous to the treaty, of a deduc- 
tion of intereſt during the war; the filence of the article on that head; the ſubſe- 
quent ſuggeſtioa by the American miniſter in the year 1786, of he policy of 
2 « giving up” ſuch intereſt, thereby admitting, -as- matter of neceſſary implication, 
| that the payment of the intereſt to be thus. grven up, had been previouſly ſtipulated 
and ſecured ; and the anſwer made by the Britiſh ſecretary of ſtate to the ſug- 
geſtion of thus © giving up”? the ſaid intereſt on principles of policy, viz. © that 

de it might be left for an after conſidertion ;'*- with the fact that it neyer-was on 
after conſideration given up, but on the contrary, by the-6th article of the treaty. of 
amity, which adopts the ſame. general term “ debts”? as deſcriptive of the ſubject 
matter thereof, the commiſſioners are empowered and required, in purſuance of 

6& the true intent and meaning of the ſaid article, to take into their conſideration all 
% claims, whether of principal or interg/t, or balances. of principal and intereſt” 
(without any alluſion whatever to a diſtinction between the caſe of intereſt during 
the war, and intereſt in time of peace) . and to determine the ſame. reſpectively, 

& according to the merits of the ſeveral caſes due regard being had to all the cirrum- 
& /lances thereof, and as equity and juſtice-ſhall appear to them to require: 
That the Board are thus empowered by the treaty of amity to award intereſt dur. 
ing the war; but it is rightly maintained on the part of the United · States, that 
no award can be made under the treaty of amity, which is not. founded: on a right 
ſecured by thetreaty of peace; therefore, an award of intereſt during the war will 
be founded. on a right ſecured by the treaty of peace: From all which it follows, 
not only that the general term debts”? in the 4th article of the treaty of peace, 
comprehends the whole intereſt, as well as the ch principal; and that the Board 
are, by the treaty of amity, required to take the ſame into their conſideration; 
but ao, that they are bound to decide according to the merits and circumſtances 
« of the ſeveral caſes, upon ſuch principles as (with reference to the ſaid merits 
and circumſtances of each particular caſe) ſhall appear to them to be juſt and 
equitable ;—Nor is any iltin8ion to be found in any of the treaties between 
that part of the claim which is compoſed of intereſt and that which is compoſed 
of principal, the Board having no greater power of decifion over the one than 
over the other :—That it is not alledged, nor does it appear, that any ſpecial bar 
or ground of objection againſt intereſt during the war, ariſes out of the nature or 
terms of the contracts, or- other particular merits or circumſtances of this caſe; nei- 
| thewis there any general ground on which the caſe can be conſidered as forming an 
| exception 
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exception to the poſition ariſing out of the law of nations and before recited (as tated 
and referred to on the part of the United States) viz. „ that debts due to private 
«© perſons before a war, ſhall be paid. after the war; and with intereſt during the 
« war, if ſuch was the contract either tacit or expreſs.“ For every inference which 
can be drawn from the particular vature-of.the war, as diſtin from that „ of or- 
dinary wars between independent nations,“ is in favour of<the, original contract 
between the parties, and gives ſtrength and application,  fortiori, to the ſound poli- 
cy of juſtice, which preſerves-unimpaired by national hoſtility, the full effect and 
integrity of good faith in private tranſaction: But on this head, the ſentiments of the 
Board cannot be better expreſſed than in the words of a learned judge { Patterſon 
who, in delivering his opinion in the ſupreme court of the United States on the 
5th day of February 1796, in the caſe Zones v. Hylton, expreſſed himſelf as 
follows: feel no heſitation in declaring, that it has always appeared to me to 
«- be incompatible with the principles of juſtice and policy, that contracts entered 
1 into by individuals of different nations ſhould: be violated by their reſpective go- 
«© vernments. in conſequence of national quarrels and hoſtilities National differences 
« ſhould not affe private bargains. The confidence, both. of an individual and na- 
«« tional nature, on which the contracts were founded, ought to be preferved invio- 
te late. Is not this the language of honeſty and honour ? Does not the ſentiment 
. correſpond with the ſentiments of juſtice and the dictates of the moral ſenſe? In 
«« ſhort, is it not the reſult of right reaſon and natural equity? The relation which 
the parties, ſtood in to each other at the time of contradling theſe debts, ought not 
«« to-paſs without notice. The dehts were contracted when the creditors and debt- 
. ee. ors were ſubjects of the ſame king. and children of the ſame family. They were 
«« made under the ſauction of laws common to, and binding on both. A revolu- . 
1 tionary war could not like other wars be foreſeen or calculated upon: The thing 
« was improbable: No 6ne at the time debts were contraQted had any idea 
e of a ſeverance or diſmemberment of the empire, by which perſons who had 
e been united under one ſyſtem of civil polity ſhould be torn afunder, and become 
1 enemies, for a time, and perhaps aliens for ever. Comrags entered into in ſuch 
n ſtate of things ought to be ſacredly regarded :—Inviolability ſeems to be at - 
4. tached to them: — The conſtruction of a treaty made in favour of ſuch cre- 
*« ditors, and for the reſtoration. and enforcement of pre-exiſting contracts, ought - 
to be liberal and benign: For theſe reaſons this clauſe im the treaty deſerves the 
« utmoſt latitude of expoſition :*?-— That independent of the irrelevancy of the fact 
in a queſtion of private right ſecured to creditors. by treaty and the law of nations, 
the prevention of remittances to Great Britain, and < detention of debts during 
« the war, ought not to have been aſcribed to the . interdiction of commerce to 
44 the United States by the Britiſh parkament: For by virtue of a reſolution of 
congreſs, which took place on the roth day of September 4775, and which was 
ſtated and recognized by the ſupreme.court of Pennſylvania in deciding thg caſe of 
Hoare again Allen, the exportation of all merchandize and commodities whatſo- 
ever to Great Britain, Ireland or the Weſt Indies, was prohibited; ths faid reſo- 
lution rendering it afterwards (as laid down by the court in that caſe) ( yolawful 
6. to make remittances to Great Britain:“ And on the 20th day of October 
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1777, an act of aſſembly was paſſed by the State of Virginia, whereby authority 
was given and an invitation held forth to the debtors of . Britiſh creditors, to pay 
their debts into the Loan Office of the State; (and ſuch payments were afterwards 
accordingly made in depreciated paper money, at the nominal value, to a great 
. the preamble of which act of, aſſembly ſtates a motive for the law in the 
following terms; But the ſafety of the United States demands, and the law and 
« uſages of nations will juſtify, that we ;/bould not ſtrengthen the hands of our enemies 
&« during the continuance of the preſent war, by-remitting to them the profits or 
&« proceeds of ſuch eſtates, or the intereſt or pringpal of ſuch debts: Nor can it 
be received as a better reaſon for withholding intereſt on juſt debts, that . cre- 
ditors and their factors left Virginia and carried away their books and vouchers, 
and were inacceflible to the debtors till the return of peace: For the procla- 
mation by the governor of Virginia, dated the 3d day of June 176, which, with 
the charges and accuſations it contains, as iflued in the heat of war, has been 
printed at full length in the appendix to the anſwer . ſtrictly requires and enjoins 
* all the natives of Great Britain "who were partners æuith, Jafors, agents, flore- 
e keepers, aſſiſtant flore leepers, or clerks here, for any merchant or merchants in Great 
HBritain, on the ff day of January 1776, to depart this commonwealth-with their 
«© goods, within forty days from the date hereof, except ſuch of the faid natives as 
have heretofore uniformly manifeſted a friendly diſpoſition to the American 
** cauſe, or are attached tothis-country by havipg wives or children here agreeable 
eto a reſolution of-the general aſſembly in that caſe made; in' conſequence of 
which proclamation, many perſuns of the deſcription therein mentioned did of courſe 
depart. That as all coercive meaſures for recovering payment of Britiſh debts were 
of courſe ſuſpended during the war, ſo voluntary payments were thus prevented by 
laws or public acts of the State, prohibiting remittances to Britiſh creditors who 
were not within the State, and compelling thoſe who were within the-State- to. de- 
part. And it cannot be juſt, that Jaws ſhould firſt be paſſed making remittances 
unlawful, and driving creditors and their agents from-the State ;- and then intereſt 
withheld, becauſe remittances were unlawtul, and creditors and their agents ab- 
ſent ;— That if it could be maintained, that laws which were avowedly made to 
detain the money in the country, for-the double purpoſe of weakening the enemy 
by withholding their property during the war, and of ſecuring the uſe of it for the 
public ſervice, had the effe& ts deprive the creditor of his right to demand pay- 
ment of intereſt as well as principal on the return of peace, ſuch Jaws ſo opening 
againſt the recovery of the full value of bona fide debts, would of courſe come 
within the deſcription of lawful impediments, entitling the - creditor, under the 
treaty of amity, to compenſation for the loſs thereby ſuſtained z—But from the 
facts which. have been ſet forth on the part of the United States, there is at leaſt 
no room for any general preſumption, that if the courſe. of remittance had been free, 
remittance would have been made; or if Britiſh creditors and factors had remained 
in the State, payments would have been received: For it is ſtated in the anſwer, 
that all the products of the land were indiſpenſably neceſſary for defence, and 
« nothing was tft to an individual for paying intereſt on his debt; from which it 
alſo follows, that nothing can be more remote from all reſemblence to the * 

ä caſe 
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caſe, than that of tender and reſuſal at law, to which! it has been aſſimilated 

in the letter from Mr. Jeferſan before-mentioned ; the very eſſence of tender 

and refuſal conſiſting in the actual offer of the money, and its being a/ways 

ready to be paid That as the means which might. otherwiſe have been ap- 

plied towards payment of Britiſh debts, were thus expended in ſupport of the war 

with Great Britain, it is of no importance to the concluſion, whether that war 

% was on the ſide of America?” maintained under the circumſtances which have 

been deſcribed, and merely « for defence” againſt hoſtile aggreſſion; or for the at- 

tainment of great and valuable public objects: For Britiſh creditors were individu- 

ally on the return of peace as little reſponſible in the one caſe, as entitled to or 

poſſeſſed of any participation of benefit from the event in the other: That all ar- 

guments againſt the fu rights of individuals derived from the nature and cauſes of 

the war, or reſſections on the manner in which it was conducted on the one fide 

ar on the other, are beſides, as inconſiſtent with the eſtabliſhed principles of the 

law of nations, as repugnant to the ſpirit of that diſcuſſion which ought to take 

place in the executien of a treaty amy: — And ſo far only will the Board animad- 

vert on the publication of charges againſt Great Britaia reſpecting the nature and 

conduct of the war, ag ſtated in the printed anſwer in this caſe, and documents 

thereto annexed, in terms of deſeription which little accord with the buſineſs of 

conciliation and peace: — That the general poſition in favour of debts due to 

private perſons before. a War, as being recoverable on the return of peace, with 

antereſt according to the contract, hag been ſtated and admitted on the part of the 

United States; and in addition thereto the following paſſage has been quoted 

from Vattel, via. © if nothing alſe be agreed upon, yet this is to be ſuppoſed, that no 

« action ſhall be commenced for damages done in war, which alſo is to be under- 

4 ſtood of thoſe done to private perſons, theſe being alſo the effects of war:? —— 

But if this latter poſition had reference as bas been argued, to the caſe of intereſt, 

it would be directly ineonſiſtent with the former; beſides being, precluded in its 

application to the; preſent caſe by the condition it contains ; for here there is ap 

expreſs agreement by treaty to the contrary x and as damage done in war to the = 
property or elects. of individuals is not the ſubject of an action on the. return of | 
peace, ſo it eannotin juſtioe he the ground of objection or defence agaiplt an action 

ſor recovery on an antecedent rig: Tbat the caſe which bas beep. put and relied 

on, as {tated in the {aids letter from Mr. Zeforſon, of inzereſt ſeparataly ſecured by ag = 
enmen of lands, of a general and national calargity”. by, which “ nothing, is i 
„ made out of the lands” ſo aſſigned, and of the ſtoppage of the currency of ſuch 
imereſt during loch calvmsity, bears no analogy whatever 40 the preſent calc : For, 

without caquiring how far. the nature af the general and national calamity on- | 
templated in the cake referred th, ſupporta the compariſes 3 or reſting upon the fact, * 
chat in this caſe | a wes not withheld from. a failure of means, but from the 

application of thoſe means on the part of the debtor to other pyrpoles, it is ſuſſicient 

that here there is no ſuch aſhgoment of lands, or {pecifie appropriation and accept - 

ance of a particular ſecurity or ſund of payment 3 but a ſimple, abſolute, gad un- 

qualified obligation by the debtar, abat tha debt, n e eee, Nee 

1 on. 
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diſtinQion, ſhall be paid, which nothing ſhort of performance or the creditors vo- 
luntary acquittance can either abridge or releaſe :—That the true nature of intereſt 

cannot be better deſcribed than in the words of Mr. Fuftice Shippen-in the caſe of 
Petit againſt Wallis, as follows, viz. * In ſhort, the £.5 coo paid with intereſt at 
tc this day is not, in fact or law more than the C. 5, ooo paid without intereſt at 
the day it becomes due: — That an award of intereſt during the war would 
not (as has been urged) create © a loſs to the debtor for the ſake of a gain to the 
« creditor ;”* for according to the compendious deſcription of the nature of intereſt 

which has juſt been referred to, and the definition already ſtated, as main ained 

with much argument, and on many authorities, on the part of the United States, 
intereſt is not gain but compenſation to prevent loſs; ſo that the denial of intereſt 

would be gain to the debtor. and loſs to the creditor; with an increaſe in propor- 
tion to the additional value of money during the war :—T hat therefore if the Board 
were to depart from their duty, in the impraQticable attempt ſuggeſted in the anſwer, 
of placing debtor and creditor upon an equal fo ting by eſtimating conjectural 
loſſes and balancing inequalities in their reſpective ſituations advantages, or ſuffer- 
ings, during the war, the ſettled rate of intereſt might be found in many inſtances 
to fall very far ſhort of the loſſes, immediate or remote, ſuſtained by the creditor 
through the detention of his debt, at a time when payment was moſt wanted; 

while the gain of the debtor, in the application or uſe of the money or property ſo 
withheld might far exceed the amount of intereſt for which he was liable; That 
as many individual inhabitants of the United States were doubtleſs, reduced to a 
ſtate of inſolvency by the war, ſo it is matter of equal notoriety that many Britiſh 
merchants, and other ſubjects of his Britannic majeſty were driven to bankruptcy 
and ruin through the loſs of trade, -non-payment of debt, and other circumſtances 

ariſing from the ſame common calamity ; but it does not appear, nor has it been 
alledged, that any ſuch claim of exemption from intereſt during the war has ever 
on that account been attempted or ſet up, or could be maintained in any of his ſaid 
majeſty*s dominions by any ſuch Britiſh debtor, however unfortunate, or however 
clearly his loſſes might be deduced from the ſame cauſe which has been held a ſuffi- 
eient ground for ſuch exemption in favour of American debtors; ſo that he | ch 
ciple applied by the learned judge, and on the occaſion firſt above-mentioned, to 
the abs of Britiſh creditors whoſe debts had been paid into the State treaſury, is 
equally applicable to the preſent queſtion, and was ſtated by the ſaid learned judge 
in the following terms: The conſtruction on the part of the defendants ec 

% mutuality, The debts due from Britiſh ſubjects to American citizens were not 
* confiſcated or ſequeſtered, or drawn into the public coffers. They were left un- 
touched. Now if all the Britiſh debtors be - compelled to pay their American 
creditors, and à part only of the American debtors be compelled to pay their 
*< Britiſh creditors, there will not be that mutuality in the thing which its nature 
% and juſtice requires. The rule in ſuch caſe ſhould work both ways; whereas 
the other conſtruction creates mutuality and proceeds upon indiſcriminating prin- 
ciples. The former conſtruction does violence to the letter and ſpirit of the 
'*: inſtrument 3 the latter flows eaſily and naturally out of it: And ſo it e 
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ſaid, that if debtors in Great Britain to American creditors may be compelled to 
pay their full debts, intereſt as well as principal, and debtors in America to Britiſh 
creditors can only be compelled to pay a part of their debts, viz. principal and part 
of the intereſt, the conſtruction ** excludes mutuality” in the execution of the ar- 
ticle, and “ does violence to the letter and ſpirit of the inſtrument :??—That the 
alledged equity of denying intereſt during the war, derives no ſupport from the 
expectation which it is ſaid preyailed during the war on the part of debtors in Ame- 
rica, that * if the event proved ſucceſsful” they would be thereby ſo far relieved 
from the payment of their debts ; for the ſame expectation may have prevailed to 
the full extent of the 2vhole debt due to ſubjects of Great Britain, principal as 
well as intereſt: Nor can any ſuch equity be ſupported. on the verdicts and deci- 
. ions of courts againſt ſuch intereſt ; whether they have been given in thoſe particu- 
lar States in which it is alledged © the claims of Britiſh debts were ſo inconſiderable 
« and ſo few as not to have occaſioned- public concern, or to have excited any 
.«. prejudices ;? or in States where the claims of Britiſh debts were ſo conſiderable 
and ſo many as to occaſion © public. concern? and © excite prejudices: For 
ſuch verdicts and deciſions againſt any part of the ſtipulated or ſettled intereſt of 
juſtdebts, are themſelves the. ſubje& of complaint before this Board, as lawful impe- 
diments to the full recovery of ſuch debts ; on the exiſtence and juſtice of which 
the Board are bound and authorized excluſively to decide :—That therefore no 
ſufficient cauſe has been ſhewn, why in awarding full and adequate compenſation 
for ſuch debts as may be proved, within the intent and meaning of the treaties, fall 
. Intereſt ſhould not be awarded for the detention and delay of payment during the 
War, as well as in time of peace; but on the contrary, for the above reaſons, and 
others which might be ſtated, it is juſt that ſuch intereſt ſhould be awarded, ac- 
cording to the nature and import, expreſs or implied, of the ſeveral contracts on 
which the claim is founded, F431 


Mr. SiTGzEAvES diſſented from the abaye reſolution. 
Mr. Firzsiuoxs alſo diſſented. | 12 
Philadelphia, 19th Dec. 1798. 


B the Caſe of Cunninenan and. CO. 


Mz. S1TGREAYES defired to enter his diſſent ftom the reſolution in this 
| caſe paſſed at the laſt meeting, for reaſons ſtated in a minute which he preſented: 
and read before the Board. | | 
Mr. Firzsiuons ſtated that he would prepare a minute containing his reaſons 


| Philadelphia, 


* againſt next meeting. 
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Philadelphia, 217 Dear. 1798. 


In the Cafe of Connmenan and Co. 


The minute of cif of Mr. Sigreaves, read at ihe lll eee is in the 
following terms, viz. 


ö I HAVE d ſired to enter my diſſent to this reſolution, not becauſe 1 differ 
from all the principles and inferences contained in it, but becauſe there are many in 
which I cannot cancur. Bi | 

I édiſſent alſo, — it does not ſpecifically apply to the caſe in which ĩt purports 
to be reſolved: — Becauſe it attempts to efaBliſ, a general concluſion on a ſui ect, 


on which no general or univerſal propoſition can be accurate or correct: Abd 


becauſe it precedes the proof of the facts, without the knowledge of which it 
cannot 8 determined that any particular or ¶pecial rule, in this caſe, would be juſt 
or equitable. | | 49's 12 | * 
I will proceed to explain, in detail, but with as little prolixity as poſſible, theſe 
different grounds of diſſent. N N 
- . aſt. I agree explicitly that the Board, by the 6th article of the treaty of amity, 
are authorized to conſtder and determine all claims * whether of principal or 
© intergſi;ꝰ and that therefore there is no ſufficient reaſon, detived from any 
technical interpretation of the word . debtsꝰ in the treaty of peace to exclude the 
conſideration of demands of intereſt during the war; or for any other period: Or 
to prevent the award of intereſt, in any caſe, where it may be deemed juſt and 
equitable that it ſnould be paid. | N 
But on the other hand it is equally clear to my judgment, that the fame word 
« debts,” does not neceſſarily include intereſt, either during the war, or for any 
other period: That this obſervation is alſo true of the words * full value” in the 
treaty of peace, which by ſound conſtruction ought to be taken, not as a diſtinct 
member of the ſentence, but in connection witch the words immediately following 
4 in ſterling money,” and are indicative, not of the quantum of the demand, but 
of the mode or guality of thz payment :—That as by the treaty of amity, all claims, 
« whether- of principal or intereſt,”-are: to be determined according to the 
merits of the Several caſes, * due regard being had to all the circumſtances there- 
+ & of, and as equity and jultice ſhall appear to require, it obviouſly follows that 
the Board are not of neceſſity bound by any interpretation of the words of the 
fdrmer trehtiy, to award! intereſt. during the war, in all caſes. but may tefuſe to 
Ard imereſt in whole or in part if the merits and circumflances of a caſe ſhall make 
it juſt and equitable that it ſhall be denied or reduced. = | 
And therefore that any general reſolution, on che ſubject of intereſt, either allow- 
ing or denyiug it during the war, or for any other time, is improper, and . 
bs OL Wk * 
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formable to the ſubmiſſion in the treaty ; becauſe the allowance or denial is, by the 

terms of the treaty, made to depend on the merits and circumftances of each caſe j— 
Not of each claim but of each caſe or item of debt contained in, and conſtituting 
2 part of each claim. LR” 

2d. Phat equity and Juſtice” will 9 — us to deny intereſt in a vatiety 
of caſes, in ſome during the war, in others for a longer term, and in others alto- 
gether, will be evident on a conſideration of the nature, the meaning, and cha- 
rater of intereſt: From this conſideration it may alſo reſult that, in ſome caſes, 
the whole intereſt ought to be awarded. 

The word IxrEAEsT“ has not always the ſame fignification ;—Or rather, it 
has zwo different and diſtin& fipnifieatiorns. It ſometimes means the hire of mo- 
„ ney,” or © wages for the uſe of money”? This was the ancient acceptation of 
the term, and is the acceptation in which it is ſtill uſed by writers on the law of 
nature aud of nations, and on political economies — This is its proper import 
when it is ſtipulated to be paid on a loan, in which caſe it may be deſcribed as of 
Aris obligation, becauſe it is the eſſential conſideration of the contract, and is em- 
phaticaly a part of the debt :— It is a diſtinguiſhing feature of this ſpecies of intereſt, 
that it may be owing before the principal is due, as itt contracts for money payable at 
a diſtant by but bearing a preſent annual intereſt. 

In the other ſignification of the term, intereſt is ſynonimous with damages It 
is damages for the breach of contract, or more properly it is the common meaſure 
« of damages where the contract is for money 2 Fr. Eg. lib. 5 ch. 1. s. 1. This 
is the acceptation which moſt frequently occurs in municipal jurifprudence, and 
which chiefly applies to that vaſt variety of the common tranſactions between 
individuals, in which the failure of punctuality is a ground of complaint in the 
courts of juſtice:— In this ſenſe it partakes eſſentially of the nature of damages in 
general, from which it is only diſtmguifhable in this, that it is meaſured by an 

uniform rule, . fixed by the law to a certain portion of the ſum that is due, for 
« the ſpace of a year, and proportionably for a longer or fhorter time 1 Dom. 
bib. 15 tit, 5. But conformably to the generat character of damages, and contrary 
to the attribute of the ſort of mtereft firſt deſcribed; it can never acerue until there 
has been a default of the party in the performance of his contrat—and, like da- 
mages, it is dependent on the circumſtances of that default; for, when it ſhall 
commence, when it ſhall caſe, when it may be ſuſpended, when it ſhall be revived, or 
whether it mall be paid at all, are all queftions to be governed by the cireum- 
ſtances, and decided differently as thoſe circumſtances fhall vary: This ſort of in- 
tereſt has been qbviouſly contemplated by the treaty, when it has adopted the ex- 
_ prefſions before quoted, and which it * well deſcribed by directing that ſuch 
elaims ſhall be determined . according to the merits of the ſeveral cafes, due re- 
| gard being © had to all the circumſtances thereof. | 

In caſes to which the fir ſenfe of the word ay; that is, in caſes where 


intereſt is of ſtrict obligation and forms a par! of the debt, I agree that the whole 
intereſt muſt be paid as well during che war as for any other period. I think 
che law of nations, and the ſtipulation of the treaties equally produce this effect, and 
p OTE that 
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that though the ſtate of war ſuſpended the remedy, it did not ſuſpend the right >= 
J incline to think that the ſame acceptation of the term will apply to thoſe caſes of 
ecialty, for whatever reaſon given which expre/cly bear intereſt on the face of the 
inſtrument, although on this ſubje& I deſire that I may not be conſidered as con- 
cluded by this intimation, as the enquiry does not, at leaſt yet, appear to be eſſen- 
tially connected with this argument, in this caſe . The queſtion, of intereſt, ac- 
cording to the uſage of a trade is ſtill more doubtful, and I decline at preſent, giving 
any opinion upon it. 6 ER 


But as to all other kinds of debt which may be the ſubjects of claim, it does not 
ſeem to me to admit of a doubt, that intereſt, during the war, cannot rightfully be 
awarded. It is already ſhewn that intereſt, in caſes of every other deſcription. than 
. "thoſe juſt enumerated, being in the nature of damages, can only accrue on the default 
of the party —It cannot be pretended. that. there is-a default, where, from circum- 
ſtances beyond the contruul of the party. payment is rendered impracticable: Nor 
can it be denied that a ſtate of war between the nations of the creditor and debtor - 
is ſuch a circumſtance. This is a poſition altogether independent of any ſuppoſed. 
diſtinction grounded on the nature of the war between the United States and Great 
Britain, as different from ordinary wars, which has been contended for in the an- 
ſwer, and ſo elaborately combated in the reſolution; and it is equally uninſſuenced 
by any conſiderations deduced from the merits of the conteſt, or from the legiſla- 
tive acts paſſed on the one ſide or the other. I agree, that in executing a treaty, 
deſigned to terminate differences between the nations, in ſuch a manner as 
% without reference ta the merits of their reſpective complaints and pretenſions, 
may be beſt calculated to produce mutual ſatisfaction and good underſtanding,”. 
theſe conſiderations, on either ſide, are irrelevant and improper :—But it is a neceſſa- 
ry incident of all wars, ta interdi& and cut off all communication between the indi- 
viduals of the hoſtile nations; and this is completely effected without any prohibitory 
laws on either ſide, - It is of no import, therefore, what thoſe laws were, or on 
which fide aggreſſion commenced—it is ſufficient to the purpoſe. that the nations 
were at open war, and that their people reſpectively could not lawfully have inter- 
courſe with each other. From this ſtate of things it is inevitably reſulted, that the 
[debtor was, prevented by the intervention of a circumſtance, not attributable to him 
as fault or laches, from compliance with his contract; and that if thereby the cre- 
ditor has ſuſtained a loſs it is damnum ahſque jnjuria, and he is not entitled to re - 
. Paration in damages from the debtor. 


If this obvious inference from undeniable principles could need any confirmation, . 
it is to be expreſsly found in the letter from Mr. Hammond to the ſecretary of 
State, complaining of infractions of the treaty of peace by the United States: 
On this very ſubject of intereſt during the war, he thus writes, © In one State 
« (Maſſachuſetts Bay) where great property was at ſtake, juſtice has been liberally 
« diſpenſed, and, notwithſtanding a particular regulation of the State warranted 
t the deduction of that portion of the intereſt on the Britiſh debts which accrued 


« during 
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« during the war, the courts, in conformity to the plain ' terms of the treaty, have 
« admitted and directed the quantum of the demand to be regulated by the original 
6 contract, and where the contra bore intereft, or the cuſtom of the trade juſtified the 
&« charge the full intereſt has been allowed to Britiſh creditors, notwithſtanding the 
« intervention of war: — This is conceived to be a formal and expreſs admiſſion, 
on the part of the Britiſh government, that the payment of intereſt during the 
war, in caſes ** where the contract bore intereſt, or the cuſtom of the trade juſtified 
«© the charge, was all that was required by * the plain terms of the treaty of peace 
— and that in caſes of every other deſcription, there cannot be a reaſonable pre- 
tence-to claim or demand it. 


In truth, the books of authority on natural and civil law, as well as on the laws 
of England, leave no room for doubt on the ſubject:—A few, and but a few, are 
here cited. | 


- 


All the ſorts of reparation of damage are reduced to two kinds; one of which 


t is barely called intereſt—and the other coſts and damages.” 
| 1 Do. lib. 3. tit. 5. 
2 Tr. Eg. lil. 5. ch. 1. 5. 1. 


1 Intereſt is the reparation of damages which is due from debtors who owe ſums 

„ of money, and who fail in the payment thereof.” | 
a i * 1 Do. lib. 3. tit. To 91. 

Debtors incur the alty of intereſt by their delay to pay what they owe, 


«© according as the ſaid delay may be imputed Jo them. and may have that effect, which 
depends on the nature of the credits and the circumſtances. Ibid. 


In caſe of accidents which happen without any fault of the party, he will not 
„ be liable to reparation of damages, by the rule that nobody is to anſwer for acci- 
„ dents, except there be ſome fault on their part.“. | 
3 | A 1 Do. ubi. ſup. 


2 Tr. Eg. Lib. 5 cb. 1. $ 1. 


By damage we underſtand any loſs or diminution of what is a man's own, oc- 
e caſioned by the fault of another: And by a fault we underſtand every unlawful 


act or omiſhon.” 5 
| e N 1 Ruth. ch. 17. 51. 
If a misfortune has happened without the fault of either. party. © there is no 
<* reaſon to throw off the loſs from one innocent man to another innocent man — In 
ſuch caſe potior eft conditio dęſendentir. | 
. b + ord 3 Burr. 1357. 


% Damage: 
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Damages are in the pawer: of the court, and therefore they uſdally,order them 


as they ſes contenient. 2-Tre Eg. Lib. 5. cb. 1. f 5+ The caſes cited to 


illuſtrate this poſition are all of intereſt, 


The idſtances in which the. count has exerciſed its diſcretion, ia allowing a 
ee or leſs rate of intereſt, are too many and various to allow of gnunera- 
Lid in notit. 


« It would be unreaſonable that thoſe things which are inevitable, which no in- 
« duſtry can avoid, no policy prevent, ſhould be conſtrued 20 the prejudice of any 


« perſon in anom there is #0 lach. rx g ef tt 


There might be added a great many more authorities of the moſt unequiyocal 


import; bus theſe ate deemed ſufficient to prove What has been advanced. 


d. The claim in which this reſolution is offered, is a moſt unfortunate one for 
the eſtabliſhment of an affirmative rule on the allowance of intereſt during the war,. 
or even for any period whatever. 


From all chat yet appears, and ſo far as a judgment may be formed from the 
claim and ſchedules which accompany it, there is not a-{ingle item uhich can be 
ſaid to come within that claſs of contracts, that carry intereſt of the firſt deſcription 
J have mentioned; that is, where the intereſt is a par of the debt, either by the 
terms of the contracts or even by the uſage of trade. SET TEN IEA 

The items are prineipally of azcounte which have been incurred in the courſe of 


retail dealings in the Sate of Virginia; and which, ſo far from being entitled to 
intereſt during the war, are not, either by the law of England or Frag, * entitled 


to intereſt at all as a matter of courſe :- And even if it ſhould be denied, that the 


intervention of war is an excuſe for the debtor, it cannot furely' be pretended that 
it gives to the ereditor an atcumulative right which he would not otherwiſe have 
poſſeſſed. 3 


Is is aſſumed in che anſwer on the part of the United States, that debts of this 


been aſſerted either in the claim or reply. 


deſcription hate at Bo time, carried inteceſt in Virginia; and che contrary has not 


5 And the :cknowledged doctrine of the law of England muſt, on every prin- 
eiple of mutuality, preclude all demand of intereſt in ſuch caſes. _ 


It is a general rule of the Engliſh law, as well as of the civil law, that intereſt 


- ſhall not be allowed on profirs 5 and the reaſon aſſigned is, that as intereſt, ſtrictly 


ſpeaking, 


. 


ſpeaking, is itſelf the profit to which a man is entitled for the uſe of his money, 
25 the right is ſatisfied if that profit is obtained in another way, in which caſe the 
profit is in lieu of intereſt—thus,- intereſt, except in very : ſpecial caſes, ſhall not 
be allowed on intereft :—Nor on rents- which are the profits of land that repreſents 
money :—Nor on arrearages of annuities, which are compounded of principal and 
the intereſt or profit—nor on goods ſold and delivered, the profit on which is equi- 
valent to the intereſt on the capital employed in the trade. 


But whatever may be the reaſon, it is moſt clearly ſettled by numerous deciſions, 
both at law and in equity, that Jie contrafs, and debts on open accounts, and for 
goods ſold and delivered, do not, of courſe, carry intereſt :—And this has, ſo late 
as in 1793, been ſolemnly determined by the preſent lord chancellor, even where 
the amount has been aſcertained by the maſter's report, in the caſe of Creuze v. 
Lowth, 4 Br. Ch. Rep. 317. Reported allo in 2 Yeſey, junior, 157, under the 
title of Creuze v. Hunter—which caſe was decreed after a careful reviſion of the 
rules and practice of the court in former caſes. 


The opinion of the preceding lord chancellor, in the” caſe of Boddam v. Riley, 
2 Br. Ch. Rep. 3, and which I tranſcribe here becauſe it is concluſive on moſt of 
theſe items, ſhews alſo, that they derive no additional title to intereſt from the 
mere circumſtance of their being due on balances . He ſays, 


« The caſes cited apply only where there are accounts regularly ſtated: between 
&« the parties, in which caſe there is an implied contract on the part of the debtor 
« to pay; and all contracts to pay, undoubtedly give a right to intereſt from the 
time when the principal ought to be paid: But this is not ſo here: — It is true, 
the ſum claimed does, in fact, appear to be due, on a balance, at the cloſe of 
te the account; but there was no ſettlement, or acknowledgment by the debtor, 
« which raiſes a contract to pay, and which is he only ground upon which intereſt 
&« is given, 1 Wrms, 653, for according to the argument of the exceptant, that 
« whatever appears to be due on the balance of an account ſhall carry intereſt, the 


« rule muſt go to every debt for goods fold and delivered, which certainly is not the 
* law of this country.”? 25 


There are unqueſtionably, many qualifications and exceptions to this rule relative 
to intereſt on ſimple contract debts, as well as to the rules relative to every other 
deſcription of debts :—But it is not neceſſary to advert to theſe exceptions in an 
argument of this general nature, eſpecially as they are not ſtated to apply to any 
part of this caſe :—Theſe exceptions however prove how impracticable it is to 
arrive at any general reſult on a ſubject, which is liable to ſuch an infinite variety 
of modifications, and how improper it is, that any reſolution ſhould precede the 


proof of the merits and circumſtances of the particular caſe in which intereſt is 
demanded. 5 N 5 - 
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It would be eafy to adduce numberleſa other proofs and illuſtrations in ſupp 

of the principles herein advanced: And alſo to lay down many other poſitions 
affecting the claim of intereſt, in Whole or in part, in various caſes ſubmitted to the 
deciſion of the Board: — I have purpoſely avoided this fort of anticipation, and 
have endeavored to be as brief as poſſible; becauſe, as I diſapprove x: uae by of 
theſe premature and argumentative reſolutions, it is proper that I ſhould. conform 
my practice, to this ſentiment, as far as the courſe which has been purſued will 
permit for the explanation and vindication of my own opinions. | 


(Signed) | 
8. SrrGREAVES. 


September 19, 1798. | 
Mr. Titzs1moxs read a minute of, his diſſent, which is as follows: 


I defire to enter my diſſent to the reſolution paſſed. by the Board on the 18th - 
inſt, in this caſe, on the ſubject of intereſt during the war —for the following 
reaſons ;— | 


Becauſe, the debts which are the ſubject of the reſolution, were payable in the 
then colonies now United States: And it is admitted by the creditors, that for 
a conſiderable period there were no perſons in the United States authorized to 
receive theſe debts :z— | 


Tt. therefore appears to me to be highly- unreaſonable, that a debtor ſhould be 
made ſubject to the payment of intereſt on a debt, which the. abſence of the cre- 
ditor rendered it impoſſible for him to diſcharge 

| wy 


Becauſe, at the cloſe of the war, when all' its effects were ſtrongly impreſſed - 
upon the minds of the creditors, an abatement of intexeſ for that period was 
generally allowed, and ſettlements to a very great amount have ſince been made 
wich that allowance. | 


Judgments of courts, verdicts of juries, and awards of referrees, have almeſt 
univerſally been made upon the ſame principle, which proves irreſiſtably the general 
opinions of its equity by people perfectly well-informed of all the circumſtances of 
the caſe ; nor ought their opinions to be ſhaken by a deciſion given at a time when 
many of the circumſtances which influenced them muſt have.loſt their effect. 


Signed). | 
. THOMAS FITZSIMONS. 
The ſaid minutes of diſſent having been read, the Board RESOLVED— That 


in deciding againſt an objection to the payment of intereſt during the war, main- 
tained 


6 


© tAined generally and without regard to the nature and import of the contract, 
expreſs or implied. They do not preclude; but neceſſarily ſave all objections to 
the payment of intereſt which may ariſe out of the contract, or other ſpecial cir- 
cumſtances of the caſe. 


Extradted from the proceedings of the Bo | 
| G. EVANS, Szcagrary. 
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_Commissioxers? Orricz, 
Philadelphia, 18th Dec. 1798. 


"ParSENT, AS BEFORE. 


Res0rven—Ti the Board will receive ſuch evidence only to 
prove the debts which are the ſubjects of claim before them, as would have been 
competent and admiſſible to prove the ſame. immediately previous to the operation 
of lawful impediments in the courts of the States where. the debtors at that time 
reſpectively reſided, unleſs upon ſpecial cauſe firſt ſhewn, and an order of the 
Board for the admiſſion of evidence of any other deſcription. 


Extradted from the proceedings of the Board. 
| | G. EVANS, SEcrETARY. 


— > — 
Couumtssioxzzs' Orricz, 


Philadelphia, 18th Dec. 1798. 


' PaESENT, AS BEFORE. 


OkrDereD—Tr the general agent for claimants and agent for the 
United States reſpectively furniſh the commiſſoners with copies of all papers laid 
before the Board, whether averments for evidence, or other repreſentations, or 
ſtatements containing incidental objections, or queſtions for their conſideration. 

Extraftd from the proceedings of the Board. 
| 8. EVANS, Sscxrraav. 
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Couuisstonzks' Orricx, 
Philadelphia, 8th Jan. 1799 · 


PaESENT, AS BEFORE. 


Oxve RED=That the general agent for claimants do immediately lay 
before the Board, ſuch powers of attorney or other authorities by virtue of which- 


claims have been preſented or proſecuted as are in his poſſeſſion: And-renewed-. _ 


the general order of the fifth December laſt with this intimation, that the ſaid general 
order. if not obeyed within a reaſonable time will be enforced by a reſolution, that 
all claims not ſupported by the production of titles and authorities to proſecute the 
ſame, within a certain term to be therein preſcribed, ſhall on that account be dil- . 
miſſed. : ; 

ExtraBed from the proceedings of the Board. 


G. EVANS, SECRETARY. 
— — 


CouuissionzRSs'“ Orricz, 
23d Otober, 1798. 
A RESOLUTION on the ſubje& of the proteſt in the caſe of Dulany, 


and diſſent in the caſe of Cunningham & co. propoſed for the deciſion of the Board 
on a future day, was read. | | 


— „* 2 — : 


Commiss10ners' Orrice, 
11th January, 1799. 


Pas EUT, AS BEFORE: 


In the Caſe of Danter DuLany. 


| Tux reſolution on the ſubject of the proteſt and difſent therein mentioned, 
laid before the Board on the 23d day of October laſt for their deciſion on a future 
day, was now (purſuant to intimation given on. Tueſday laſt) again moved = 
TY | | t 
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that purpoſe; the member who made the motion obſerving that the proceedings in 
queſtion, which ſtand recorded in the minutes of the Board, and were by ſpecial 
order communicated to the agents, had become matter of very general notoriety, 
and could not fail, from the imputations and ſuggeſtions they contained, to produce 
impreſſions unfavorable to that confidence which ought, in juſtice and expediency, 
to be repoſed in the principles of men, who are charged with the impartial duties 
of arbitrators by treaty between two friendly nations: — He therefore hoped that 
the animadyerſion neceſſarily, and with reluctance, conveyed by the reſolution, 
would never be aſcribed to any perſonal. feeling on the ſubject. It cannot be for- 
gotten that much remonſtrance and expoſtulation were employed in vain to prevent 
all occaſion for any ſach reſolution z and ſufficient time has elapſed (from the 
occurrence of circymftances) to prove the deliberate convichon on which the motion 
proceeds. The maſs of buſineſs now at length brought before the Board will 
demand a ſteady courſe of uninterrupted proceeding ; and amidſt the variety of 
caſes which maſt occur, either in the eſtabliſhment and application of general prin- 
ciple, or the inveſtigation of fact, it is impoſſible to expect that unanimity will ia 
every inſtance obtain; even with the beſt diſpoſition in the members of the Board to 
refrain from all frivolous diſſention or immaterial controverſy. The object of the, 
reſolution ought. therefore to be well underſtood ; and as it may corre& miſappre- 
henſions, of no convenient tendency, ſo it cannot poſlibly be productive of bad 
conſequence—for the public profeſſion of principles of conduct which ought to 
give ſatisfaction to all parties, will not at leaſt weaken the influence of ſuch princi- 
ples on thoſe who profeſs them. 


The reſolution propoſed was as follows: 


The Board, conſidering how. much it imparts the right and decorous exerciſe | 
of the powers and duties with which they are charged, that thoſe powers and 
duties ſhould not be ſuffered to remain the ſubje& of queſtion or diſpute, in mat- 
ters eſſential to the exiſtence of all certainty and order in the courſe of their pro- 
ceedings:— And in particular conſidering that, by the terms and tenor of the 
proteſt which was entered againſt the reſolution of the Board in the caſe of Dulany, 
dated the 8th day of Auguſt laſt, and the minute of diſſent of the. ſame date, in 
the caſe of Cunningham and Company, certain queſtions of order have been raiſed, . 


which it. therefore behoves them finally to ſettle and decide, RESOLVED as, 
follows, viz, 


That by the ſaid proteſt it is either expreſsly or. in effect aſſerted and main- 
tained, that any one or more of the commiſſioners differing in opinion from the 
majority preſent, have, a right to be abſent, or to withdraw from, and thereby to, 
prevent the meeting, or cauſe the diffolution- of the Board, for the — of 
preventing the paſſing of any propoſed order, reſolution, or award which may, 
then be under diſcuſſion ; and that the previous declaration of a commiſſioner that, 
he would not give countenance”? to the paſſing of a propoſed reſolution, as being 


« manifyl'p 
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c manifeſtly unjuſt,” but ſhould withdraw to prevent it, entitles him to. be confi. 
dered as having actually ſo withdrawn, and as being abſent from the Board «zo 
&« that purpoſe,” ſo that * it becomes his duty to proteſt againſt the validity of ſuch 
& reſolution as not having paſſed the Board,” notwithſtanding his having remained, 
and been perſonally preſent in his place, when ſuch reſolution was paſſed, by the 
aſſent and with the concurrence of all the other commiſſioners 'preſent. That 
further by the ſaid proteſt it is formally and officially declared, and entered on the 
minutes of the Board, as the opinion of one commiſſioner, that a reſolution which 
after long and mature deliberation had been agreed to, and on ſpecial grounds and 
reaſons therein ſet forth, determined to be juſt by three commiſſioners, being all 
the other commiſhoners (including the fifth commiſſioner) then preſeat, was not 
only unjuſt, but © manife/tly unjuſt; And the injuſtice being thus declared to be 
manifeſt, or palpable on the face of the reſolution, no reaſon whatever is aſſigned 
in ſupport of the charge. | 


That the concluding paragraph of the diſſent, in the caſe of Cunningham and 
company, which is in theſe words, viz : That the deciſion of a queſtion of this 
importance at a time when only one of the commiſſioners appointed by the United 
& Slates was preſent, will certainly not contribute to render it more acceptable,” 
contains, in ſubſtance, the two flowing ſuggeſtions : Firſt, that no matter of 
importance ought to be decided in the abſence of one of the commiſhoners named 
on either fide, unleſs the deciſion propoſed by a majority of the Board be favor- 
able to the {ide on the part of which ſuch abſent commiſhoner was named :—And 
ſecondly, that the queſtion, how far the proceedings of the Board, or the refult 
of any of their deliberation may or may not be © acceptable”? to thoſe concerned, 
is a fit ſubject for their official conſideration and regard: 


That the ſeveral matters above ſtated, as contained, ot ſuggeſted by. the faid 
proteſt and diſſent, are inconſiſtent in themſelves, without foundation in the 6th 
article of the treaty, and repugnanr to thoſe, principles of impartiality and mdepend- 
- ence, on which alone the Board will ever ſuffer themſelves to proceed, or the ſaid 
article can be executed: 


iſt. * Becauſe the right aſſumed in the proteſt is a right of refuſing to charge 
the duties which every commiſhoner by the ſaid article of the treaty is ſpecially 
i required,” and bythe oath thereby preſcribed, has ſolemoly promiſed to diſcharge. 
By the ſaid article the commiſſioners © are empowered and required, in purſuance 
« of the true intent and meaning of the article, to take into their conſideration all 
e claims, and to determine the ſame reſpectively, according to the merits of the ſeve 

* «& caſes, due regard being had to all the circumſtances thereof and as equity an 
“ juſtice ſhall appear to them to require,” _ the oath thereby preſcribed every 
4 commiſſioner has ſworn, © that he will honeſtly, diligently, impartially, and care- . 
* « fully examine, and to the beſt of his judgment, according to juſtice and equity, decide 
© ® all ſuch complaints, as under the faid article /ball be preferred to the ſaid com- 


4 miſſioners: 


1 


#- miſfioners — Bat as by the expreſs proviſion of the article there can be no 
official deliberation, examination or deciſion of claims without the conſtitution of 
a Board, by the attendance of one of the commiſſioners named on each ſide, and 
4% the fifth commiſſioner, the refuſal of a commiſſioner to attend, or his with- 
drawing for the purpoſe of preventing the formation of, or diffolving a Board, would 
evidently be in effect a refuſal « _—_— to examine, and to the beſt of his judg- 
ment to decide” ſuch complaints, purſuant to the treaty, and to the oath which 
ſuch commiſſioner had taken. 


2d. Berauſe the treaty having provided that the act of the majority ſhall be - 
the act of the Board, ſuch act cannot be impaired in its operation or effect by the 
diſſent of the minotity. But according to the right aſſumed in the proteſt, there 
could be no certainty without unauimity: Every deliberation might be defeated, 
and all deciſion prevented, by the ſeceſſion of the minority, who would therefore ſo 
far poſſeſs the abſolute controul of the Board. 


zd. Becauſe if ever it could become: © the duty” of a commiſſioner in any-caſe 
to withdraw, ſo as to prevent a deciſion, on account of his holding a different opi- 
nion from the majority preſent, it would be his duty fo to do in every ſuch caſe, with- . 
out exception :— And thus the neceſſary exerciſe of a duty, under the faid article 
of the treaty, would in every ſuch caſe. neceſſarily prevent its execution. 


4th. Becauſe the proviſion that a Board cannot be formed without the er. 
of „ one of the commiſhoners named on each fide and the fifth commiſſoner,”” 
affords no rational ground for the inference, that therefore every ſuch commiſſioner 
has a right, by non - attendance, to prevent a Board from being formed, or when 
formed, by ſeceſſion to diſſolve it. Death, ſickneſs, or other accidents may prevent 
the formation of a Board; but it were prepoſterbus to conceive that the article, in 
providing for its execution, intended to authorize a wiſſul abſence, for the very pur- 
poſe of defeating what it profeſſed to ſecure. - 


5th. Becanfe the diſtinction which has been made between corporeal and official 
preſence, or preſence to one-purpoſe and not' to another, has, at leaſt, nothing tv 
{ſupport it in any part of the treaty, and cannot be conſidered as rational in itſelf. 
It would at beſt be a refinement of little utility; for the contrivance of a fdlitiou: 
abſence is not neceſſary for the purpoſe of reconciling the actual preſence of a mem- 
ber with his previous declaration of an intention to withdraw. It were more 
natural, and not leſs confiftent, to ſay, that after declaring an intention, he refrained, 
on better reflection, from carrying ſuch intention into execution. The .fa# in the 
preſent inſtance, that the member proteſting was preſent in his place, with all his 
faculties about him, when the reſolution againſt which he 3 was paſſed, can 


never be ſhaken by words; and the condition of the article is fully ſatisfied, in ſub- 
ſtance as well as in terms, if the members thereby required, in ſufficient) capacity to 
deliberate, diſcus and decide, are actually preſent. 


6th, 
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6th. - Becauſe the official publication on record, of the opinion of one eom- 
miſſioner, that a reſolution deliberately conſidered and agreed to by three, being 
all the other members of the Board for reaſons therein ſpecially ſet forth, was 
0 fo manife/ily unjuſtꝰ as not to be entitled to the countenance” of his ſupport, can 
only be palliated in part, by the N that the true meaning and injurious 
operation of the terms made uſe of have not been underſtood: For without 
adverting to the importance of one withholding his “ countenance” from the 
joint and deliberate act of three, injuſtice to be“ manifeſt?” as charged, or pal- 
pable on the face of the act, muſt of neceſſity be intentional ; and the reaſons ſet 
forth in ſupport of it, mere artiſice and pretext-;—contrary to oath, honour, and 
reputatiou. | 


And in regard to the ſuggeſtions above ſtated, as · contained in the diſſent in the 
caſe of Cunningham and company : 


th. Becauſe the firſt of thoſe ſuggeſtions reprehends what the 6th article of 
the treaty expreſsly directs. It is thereby declared, that * three of the commiſ- 
. < ſioners ſhall conſtitute a Board; and ſhall have power to do any act appertaining 
& to the ſaid commiſſion, provided, that one of the commiſſioners named on each 
&« fide, and the fifth commiſſiöner ſhall be preſent, and all deciſions ſhall be made 
e by the majority of the voices of the commiſſioners then preſent.” But the ſug- 
geſtion declares that three members, as therein deſcribed, ought not to form a Board 
for the deciſion of any important matter, the preſence of one of the ſaid commiſ- 
ſioners on each fide not being in propriety ſufficient for that purpoſe ; from which 
it would neceſſarily follow, that the — of a queſtion of importance, however 
elaborately it may have been argued or maturely conſidered, and however clearly a 
majority of all the five commiſſioners may have formed and declared their concur- 
rence in opinion, ought, notwithſtanding, to be kept back and withheld from the 
parties, and all ooncerned in caſes of the ſame nature and import, becauſe one com- 
miſſioner diſſents, and the other commiſſioner named on the ſame fide whoſe preſence 
the treaty does not require is abſent; the attending and diſſenting commiſſoner 
having moreover ample means of information, and conſtant opportunity of bringing 
forward · in ſupport of his diſſent, every aid which ſuch information can afford or 
the beſt abilities ſuggeſt: The Board cannot but withhold their ſanction from ſuch 
propoſitions:— But they have ſufficiently proved, by the whole courſe of their 
conduct during the ſickneſs of one of the commiſſioners, named on the part of the 
United States, for many months, and as long as the ſtate of the buſineſs before them, 
and other circumſtances; could jultify a delay of important determinations, that 
they are little diſpoſed to be precipitate in any of their proceedings. | 


And laſtly. Becauſe the ſeeond ſuggeſtion above ſtated as contained in the ſaid 
- diſſent, viz. That the Board are officially to conſider how far their proceedings 
may be . acceptable c to thoſe concerned, would add a duty to their taſk which the 


| treaty has not impoſed. They are not to court favour, but to do juſtice; 2 * 
| conſult 
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*ouſnlt' the wiſhes, but to: decide upon the rights of parties. The object of tlieir 
functions neither requires, nor can admit of management or addreſs. They have 
engaged, as they ſhall anſwer to their own conſciences, that their principles ſhall 
be pure, their diligence exact, and their deliberations ſuitable to the ſubject. 
Within the ſcope of their office they can have no other care; and are entitled, 
without ſolicitude, to expect, that whatſoever they determine to be juſt, will be 
, acceptable. | | | | 


The faid reſolution having been read, Mr. Strcrraves mored the following 
reſolution, and was ſeconded by Mr. Firzsiuoxs: 


The reſolution heretofore preſented for conſideration on the ſubject of the diſſent 
in Cunningbam's caſe, and the proteſt in Dulany's caſe, being moved this day for 
deciſion, the commiſſioners named on the part of the United States moved, that it 
be reſolyed, that it is inexpedient-that any queſtion be taken upon the propoſed 
reſolution, | 


The queſtion having been put upon the ſaid motion, the ſame was negatived by 
the Board. | 


Tt was then propoſed to put the queſtion on the principal refolution, when Mr, 
Frrzsiuons read the following paper: F. | 2 


The commiſſioners named on the part of the United States, ſincerely defirous 
of executing with juſtice and impartiality and in a manner conformable to the mo} 
liberal principles of equity and good faith, the important duties aſhgned to them by 
the treaty of amity :—And: ſolicitous tlrat every thing ſhould- be avoided in the 
proceedings of the Board, incompatible with that harmony and moderation, and 
hat mutual deference and refpe& which ought to prevail among perſons engaged in 
the adjuſtment of national differences, have obſerved with great concern and regret, 
the reſolutions propoſed by Mr. MacpoxALD on the 23d of October, for ſubſequent 
diſcuſſion and deciſion by the Board, in relation to the proteſt in the caſe of Dulany, 
and the diſſent in the * of Cunningham and co. and they had hoped that on more 

mature reflection, a ſenſe of propriety and decorum, and a deſire to conduct the 
- buſineſs of the. commiſhon to an ive honorable and ſatisfactory to all parties, would 
eventually have prevented a perſeverance in propoſitions not neceſſarily or eſſentially 
- conneQed with the duties preſcribed by the treaty. 


Being unfortunately diſappointed in this hope; and finding that it is intended to 
inſiſt upon a diſcuſſion and deciſion of the propoſitions referred to, they owe it to 
the individual member whoſe acts are the ſubjects of thoſe reſolutions, to their own 
character, and to the honor of their nation, to prevent, by the only method in 
their power, a proceeding not juſtified by the authorities veſted in the Board, inju- 
rious in its form, exceptionable in its ſubſtance, and in its conſequences deſtructive 
ofthe means, by which alone the objects of the commiſſion can be honorably or 
impartially effected. 


G They 
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They deem it to be indi putably true, that neither the terms nor the ſpirit 'of the 
ſixth. article of the treaty of amity, giveany authority to the Board to ſit in judgment 
on the acts of its members, or to limit or preſcribe the ſeveral exerciſe of their indi- 
vidual duties, and they cannot by any, indirect or implied ac uieſcence canſent, 
that the Board ſhall denounce with its cenſures, that exerciſe 0 individual diſcre- 
tion and opinion which is beyond its controul; or by aſſuming this power of cenſure, 
in any degree affect or abridge the perfect freedom and independence of individual 
ſentiment and conduct. Much leſs can they conſent to propoſitions, which beſides 
the defect of authority already ſuggeſted. are highly offenſive in their terms, and 

rhich directly and unequivocally refle& on the integrity of one of the commiſſioners 
on the part of the United States. They cannot conſent even to the diſcuſſion of 
ſuch propoſitions ; for merely to diſcuſs them would be, in a great degree, to cer 
the indignity, and to partake of che indecorum. | 


The commiſſioners named on the part of the United States, therefore, with much 
regret for the occaſion, but with the molt perfect conviction of their duty, are 
compelled to withdraw from the Board for the reaſons ſtated : But they expreſsly 
declare, that they are ſincerely diſpoſed to proceed with the utmoſt diligence and 
fidelity in the proper buſineſs of the commiſſion, and are ready and willing to con- 
ſtitute the Board at all times, for the purpoſe of examining and deciding ſuch claims 
as have been or ſhall be duly preferred, and are ſubmitted to its deciſion under the 


treaty of amity, commerce and navigation. $i 


THOMAS FIFZSIMONS. 
8. SIFGHEATES; 


Mr. Firzsmoxss and Me: ns then withdrew, & 
v 1 0 the proceding of the. Board. how jo 0 
G. EVANS, Siena. ) 


n 
CouuissioxERSs' Orries, 
19th February, 1799. 


win Aw 
Mr. MACDONALD, 
Mr. RICH, 
Mr. FITZSIMONS, 
Mr. SITGREAVES, * 
Mr. GUILLEMAR Do. 


In the Cafe of the Right Rev. CHakxLES IxoEIS. 


The following reſolution. having been the ſubje& of full diſcuſſion in the Board 


funk 9 87 ſittings, Mr. Macbon arp with the concurrence of Mr. Rica, 
and Mr, Gui..EMARD, moved that the ſame ſhould be paſſed. 


4 | 50 84 RUTOIEDE 1. 
RxsoLVEDEThat the perſonal incapacity to ſue and recover in the 
courts, under the 4th article of the treaty of peace, ariſing from the deſcription and 
charaQer aſcribed to the claimant, as maintained (with reference to authority) on 
the part of the United States, and from the act of attainder and confiſcation befors 
ſtated, by which attainder the claimant * loft all civil and political relation to the 
« State; the total extinction of his right to the debts in queſtion, notwithſtanding 
the treaty,of 855 by virtue of the ſaid act of confiſcation, and other acts and pro- 
ceedings purſuant thereto, as declared by the concurring deciſions of courts of com- 
petent juriſdiction before the treaty of amity; and particularly as declared, (reſpect- 
ing the concluſive effects of confiſcation againſt the right of the original creditor) by 
the unanimous opinion of the judges of the ſupreme court of the United States in 
Feb. 1794, delivered by chief ruſfice Jay, iti che caſe of Georgia agoinſt Brailsford 
and others, before recited, agreeably to the ſtatement of the law which has been laid 
before the Board on the part of the United States, in the manner before mentioned; 
and the general coutfe of judicial practiee in deducting intereſt, as before referred to, 
were lawful impediments, operating apainſt the recovery of the debts due to the claim- 
ant, within the meaning of the treaty of amity, at the date of the faid treaty ; “ fo 
* that, by the ordinary courſe of judicial proceedings, the claimant could not then 
“obtain, and actually have and receive, full and adequate compenſation for the Toſs 
* and damage wbich he had thereby ſuſtained:“ That the loſs ſtated to have ariſen 
irom the operation of the ſaid Jawful impediments, was not occafioned by © the = 
“ nife 
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e nifeſt delay, negligence, or wilful omiſhon” of the claimant ; for no duty of dili-- 
geuce could demand the proſecution of expenſive proceedings at law, on the ſurmiſe 
of a chance, in oppoſition to legiſlative acts, the uniform deciſions of competent 
courts, and the eſtabliſhed courſe of judicial practice; nor can the claimant be held 
to have known, that what the courts had, determined to. be law was not law ; that 
bound and authorized as they were to apply the conſtitution, their deciſions were 
againſt the conſtitution, and therefore void ; and: that what they had adjudged not to 
be within the treaty of peace, was nevertheleſs within the treaty, and would be ju- 
dicially ſo conſidered, if again tried: That, (howeverunneceſfary the enquiry may 
be in the preſent caſe, ſupported as it is by ſufficient evidence of the law, as it reſpects 
the claimant at and before the concluſion of the treaty of amity) it does not appear 
that any deciſion of any court within the United States, has ſince been given, in- 
conſiſtent with the. deciſions already referred to; for the caſe of Hamilton againſt 
Eaton, decided in the circuit court for North Carolina diſtri, in June 1796, was 
a caſe of confiſcation affecting perſons in the peculiar ſituation deſcribed in the 
pleadings, under the operation of an act of the State of North Carolina, paſſed in 
April 1777, whereby it was among other things enacted, * that all perſons being 
« ſubje&ts of the States and then living therein, or who ſhould thereafter come to 
lire therein, who had traded immediately to Great Britain or Ireland within ten. 
« years then laſt paſt, in their own right, or acted as factors, ſtore-keepers or 
« agents there, or in any of the United States, of America, for merchants reſiding 
in Great Britain or Ireland, ſhould take an oath of abjuration'or allegiance, or 
'4 depart the State; and notwithſtanding the general grounds and principles adopted 
by the judges, individually, in declaring their opinions in that caſe, the judgment 
( which though not in the laſt reſort, was a binding precedent as far as it went) was. 
no precedent beyond the caſe deſcribed in the pleadings, and which is ſtated in the 
paſſage referred to on the part of the United States, in the opinion then delivered. 
by chief juſtice Elſwerth z the ſaid paſſage being in the following words, via: Lo 
bring it within the article, it is, alſo requiſite, that the debtor and. creditor ſhould, 
„have been on different ſides, with reference to the parties to the treaty, and as. 
the defendant was confeſſedly a citizen of the United States, it muſt appear 
that the plaintiffs were ſulject of the King of Great Britain, and it is pretty 
« clear from the pleadings and the laws of the State, that they were ſo. It is 
e true that on the 4th of July 1776, when North Carolina. became an inde- 
« pendent, State that they were inhabitants thereof, though natives of Great 
« Britain, and they might have been claimed and holden as citizens, whatever 
** were their ſentiments and inclinations... But the State afterwards in 1777, 
« liberally gave them with others. ſimilarly circumſtanced, the option of taking 
* an oath of allegiance, or of departing the State, under a pe en to return, 
with the indulgence of a time to ſell their eſtates and collect and remove their 


effects They choſe the latter, and ever after have adhered to the King of 
Great Britain, and muſt therefore be regarded as on the Britiſh ſide:“ 
From which the neceſſary inference is, that if the plaintiffs in that caſe had not 
been within the deſcription and operation of the ſaid act of North Carolina, they 


would 


* » 
would not, in the opinion of the faid learned judge, have been entitled” to 
recover: — And in the caſe of Marre executor of Fones, plaintiff in error againſt 
Hy!ton, decided in the ſupreme court of the United States in February 1796, re- 
verſing the judgment of the circuit court for the diſtrict of Virginia, in February 
1793, the act of aſſembly ſtated in the plea on which the judgment was founded, 
and payment had been made into the loan-office of the State, was in expreſs terms 
declared to be no more than an act of ſequeſtration ; as appears from the recital alrea- 
dy given, and the ſubſequent a& of confiſcation paſſed in the faid State, referring 
to the faid former act as an att of ſequeſtration only, alſo before recited: And there- 
fore whatever may have been the extent of general reaſoning, adopted by ſome of 
the judges who concurred in the faid deciſion of the ſupreme court, againſt the 
judgment of the circuit court, that deciſion was confined to ſequeſtration, and left 
the law on the coneluſive effect of confiſcation agninſt the right of the original cre- 
ditor, as it ſtood on former decihons of competent courts and had been ſolemnly and 
unanimouſly declared by the judges of the ſaid ſupreme court, in the cafe of Georgia 
againſt Brailsford, particularly above recited and referred to: But if it were true 
that, after the treaty of amity, which made no change upon the law, but ſecured 
to certain creditors the benefit of an arbitration, and of relief from the United 
States, wherever they could not then recover in the ordinary courſe of judicial pro- 
ceedings, deciſions had been given, in direct and manifeſt contradiction to what had 
been ſolemnly, and even in the laſt reſort declared to be the law; before the ſaid 
treaty ; ſuch ſubſequent deeiſions would not affect the claimant's right to a remedy 
before the Board, unleſs it could fiiccefsfully be maintained that his conduct was to 
be eſtimated, not by events then paſt or preſent, but by ſubſequent events; that 
(according to an argument which has been held) deciſions in the year one thouſand 
ſeven hundred and ninety-fix, were by a technical retro- action of their effect, to be 
conſidered: by the Board, as information of the law in the year one thouſand ſeven 
hundred and ninety-four, and ſuch information as to ſubje& the claimant to the for- 
feiture of his rights for: culpable negligence, in not having acted then according to 
the knowledge he thus afterwards received :=Or,; that in determining whether a 
claimant is entitled to proceed before the Board, for want of remedy in the ordinary 
courſe of judicial proceedings, the laſt deciſion whenſoever it may be given, or the laſt 
alteration circumſtancet in the fituation of debtors whenſoever it may happen, muſt 
be the rule : And if the right to a remedy before the Board, did not by the treaty 
attach, according to the ſtate of things at or preceding the coneluſion thereof, as 
the period to which all evidence on that head was to relate; and from which, as a 
fixed and ſettled point of departure, the Board were to proceed, ſuch mult be the 
rule, with all its conſequences of uncertainty; confuſion, and incalculable delay: 
— Nor could it ever be · ſaid that: the juriſdiction of the Board, ſhifting with every 
occurrence, had efficient operation upon a ſingle caſe till the very moment of a final 
award ; for at any one period of the diſcuſſion, the following might be the terms of 
a repreſentation on the part of the United States. The proceedings before the 
«©. Board mult in this caſe ceaſe; as a remedy may now be obtained in the ordinary 
courſe of juſticez it is true that the debt appears to be juſt, that the debtor 
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« was ſol vent at the peace, and that he became-infolvent during the operation of 
«lawful impediments z but he is now. again ſolvent; it is true, that under the, 
e ſhelter-of ſuch impediments he abſconded with all his effects, leſt the law ſhould 
e change its Courſe, and compel him to do jultice, but he; is, zow diſcovered, or 
C ſome of his effects are to be found in different States, '\or;fraugulent 'conyeyances 
may be detected and ſet aſide in chancery, and a recovery thus obtained; it, is 
<« true that the courts were ſhut, or that deciſions were given againſt the creditor, 
ce in caſes preciſely ſimilar, but the courts are now, open, and deciſions have ſince 
* been given in favor of ſuch rights: While the following might at ſome future 
period, before the final breaking up of the Board, be the terms of repreſentation on 
the part of the creditar:· The remedy before the Board was formerly {topped in 
* its courle by the then recent ſolvency, or diſcovery of the debtor or of his effects, 
«© and by a change of deciſion at law : but now again it is reſtored by the inſolvency 
„ which. has fence occurred of the ſame debtor, his having again diſappeared, or 
*© the courle of judicial opinion and practice having returned to its former, channel ;” 
Vor it might be ſaid, the creditor has ſince gone through the whole courſe of 
law and legal remedy in vain, and now again appears before the Board, to claim 
compenſation for all that he has ſuffered, including the loſs which has been incur- 
* red through the coſtly experiments he has made: — And thus, as every tribunal 
of juſtice, ordinary or extraordinary, by arbitration or at law, muſt, afford ſufficient 
time and opportunity for ſubſtantiating, by the beſt evidence of which the caſe is 
capable, ſuch averments, as according to the principles by which they are governed, 
are material and relevant, it never could be known when the courſe of litigation 
and of legal execution would terminate; for the period muſt for ever recede from 
the purſuit, and eludle the hope of promiſed ſatisfaction; while under the operation 
of a treaty of amy between the two nations, Britiſh ſuljeds, claiming an exemption 
from the operation of general law, would be placed in array againſt American citizens 
in all the tedious and litigious hoſtility of actions at law, ſuits in chancery, and writs 
of execution; the Board in the mean time, either employing itſelf in the inveſtiga- 
tion of facts (on the ſtatement of circumſtances, the nature and variety of which 
may be conceived from the reference in one ſingle caſe to a liſt of debtors amounting 
to /everal thouſands in number) the whole of which inveſtigation might be rendered 
of no avail by ſuch. ſuggeſtions as thoſe which have been ſtated; or ſitting inactive 
for years, till the reſult of various experiments enabled them to proceed in eſtimat- 
ing partial recoveties, aſcertaining and deducting colts of litigation, ſtriking balances, 
aviarding, eompenſation for deficiencies,. and (under a condition which was 
ſtipulated by the treaty, ſor the purpoſe of enabling the United States to avail 
themſelves of ſuch changes as might occur in favor of judicial recovery) direfing 
a/fgnments to the United States, aſter it had been proved by actual proceedings 
through the whole compaſs of legal poſſibility, that All recovery of the debt to 
aſugned was impracticable j conſequences which would inevitably follow from the 
poſition, that the queſtion of legal remedy may depend upon future events. — But 
whatever might be the conduct of the Board, whether they acted conſiſtently, 
and according to rule, in yielding to ſuch conſequences, or diſappointed the appli- 
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cation of their own principles by the irregular exerciſe of a looſe and arbitrary 
diſcretion, every expoſition of the treaty <vhich cvorld in any degree warrant ſuch 
conſe "T0 muf? be erroneous e That therefore the experiments which have been 
ſuggeſted and propoſed on the part of the United States, as ſtill neceſſary (before 
the Board can proceed in this or fimilar cafes) to be tried by judicial proccedings, 
for the purpoſe of aſcertaining, whether the courts will now determine to be law, 

that which was held not to be law at the date of the treaty of amity, and ſet aſide 
the operation of the legiſlative acts and deciſions before ſtated; fo as to afford, 1 17 
not complete, at leaſt a partial ſatisfaction for the loſs ſuſtained, would in all 
reſpeQs counteract the . tenor and intent of the ſixth article of the ſaid treaty, 
which regarded the ſtate of things at the period of its concluſion, and by which a 
right to 0 full and adeguate compenſation from the 2 States, was completely 
veſted in thoſe individuals evhoſe caſ s were then within the deſcription it contained; 

a right not contingent or fluctuating on future circumſtances, but perfect and entire; 
to be carried into effect, not according to the precarious reſult of different experi- 
mental proceedings, in their nature dilatory, and tending from the colts of litiga- 
wry and the ptotraction of diſpute, to an increaſe of the evil; but by one {i * 

definitive courſe of remedy, preſcribed jointly by the two nations, in 

Pt of friendſhip and peace, for the 11 of ſpeedily putting an end to the 
only remaining cauſe of irritation: and, diſcontent ; and to be excluſwely adminit- 
tered by arbitrators whom they have mutually choſen, and invelted wath amnple 

powers for that N and amicable purpoſe. 
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Con utssioN ERS“ Orrice, 
Pbiladelpbia, 26h March, 1799. 
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hi the Caſe o. Harz and en te of 


MARY Hawsusvr. 


IT RDEREDm-That thergeneral agent for claimants make up and lay 
before _— Board an account of the principal ſum and intereſt claimed in this caſc; 


A. 


and chat the agent for the United States prepare and lay before the Board, a draught 
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ef an aſſignment of the debt in queſtion to the United States, to be ſettled and 
directed by the Board purſuant to the treatyz and that the ſaid account and draught 
reſpectively be laid before the Board within eight days. 


Extracted from the proceedings of the Board. 
8. EVANS, Szcaxrary. 


In the Caſe of Hansury's Executors, + 
A STATEMENT of the debt in this caſe having been preſented by the 
general agent for claimants to the Board, and by their order of the 24th ultimo, 
leave having been given to the agent for the United States to ſee and make objec- 
tions to the ſame if any he had within eight days. In purſuance of the leave 
given by that order, the agent for the United States objects to the ſtatement of the 
debt exhibited by the general agent, in as much as that ſtatement is unprecedented 
in the courts of England as well as America, whether of law or of equity and is 
unjuſt, 
The ſtatement is as follows: 


Dr. The United States to the Executors of Mary Hanbury. 
Sterling. 
1793. i) . 
Dec. 21. To the penalty of Stephen Weſt's bond, dated 21ſt 
Dec. 1773, payable with intereſt from date, the 
faid interel at 5 per cent. having equalled the con- 
dition in twenty years - - - - 7 0 © 
4799. | | 
March 21. To five years three months intereſt on 94ol. = - 194 5 © 


Additional intereſt on 94ol. ſterling until award, - 934 5 © 


| (Errors excepted.) 
WILLIAM MOORE SMITH, 


This 


352 7) 


This ſtatement of the general agent is formed, by adding the intereſt to the prin- 


cipal at the expiration of twenty years from the date of the bond by which time 


the amount expreſſed in the condition and the intereſt on that ſum becomes equa! 
to. the penalty. The penalty is then conſidered as the debt due to the claimant, 
and on which intereſt is calculated to the time of the award. 


It is a ſettled rule in the courts of equity in England, that intereſt cannot be 
calculated beyond the penalty of a-bond. - So late as 1792 the rule was confirmed 
by Lord Thurlow on exceptions to a maſter's report in two caſes. Tem, verſus 
the Earl of Winierton, and Knight, verſus M*Lean, 3 Brown, Chan. Rep. 489. 
496. As theſe are the laſt caſes in the equity courts of England on the ſubject, 
and as the caſes which had preceded theſe are well examined in the arguments of 
counſel, the agent for the United States will do no more than refer the Board to 
them taking it for granted chat the rule is now ſettled in chancery on this ſubject. 


The agent for. the United States acknowledges, that a different principle pre- 
vails in the courts: of common law. There the penalty of a bond is W 4 
ſecurity, and where it is not ſufficient the plaintiff may recover damages as wel 
as the penalty. But theſe damages are intereſt on the ſum in the condition f the 


bond, not formed from a calculation of intereſt on the penalty; In Elliot, verſus: -. 
Davis, Bunb. 23, intereſt was decreed to be paid though it exceeded the penalty. 


In Lord Lonſdale and others, verſus Church, the court were of opinion that 
damages for more than the amount of the penalty may be recovered. Theſe caſes 
at law, ſhew that intereſt may be recovered beyond the penalty of a bond ; but 
the intereſt ſo recovered” beyond the penalty, is intereſt on the principal ſum ex: 
preſſed in the condition of the bond, and not intereſt upon a new capital, compounded 


of the old capital, and intereſt thereupon to a certain day as the creditor ſhalt at 
his mere pleaſure determine. iy 
According to the civil law, intereſt upon intereſt is not allowed. Whatever 
delay there may be on the part of the debtor to pay the intereſt and what- 
* ever may be the cauſe of it, he is never bound to pay ſecond intereſt for 
the intereſt which he owes. And the creditor cannot accumulate the arrears 
of intereſt with the principal ſum in order to make the-whole a capital which 
may produce iutereſt; but the ſame will be reduced to the amount of the princi- 
pal ſum which is capable of producing intereſt.” 1{t Domat. 399. 


The agent for the United States does not conſider it neceſſary at this time to 
urge further reaſons. to the Board in ſupport of his objections to the ſtatement 
of this debt on behalf of the claimants. The ſtatement he feels confident will not 
be received by the Board in as much as it is not authorized by the rules of the 
common Jaw, and is repugnant to thoſe principles of equity and juſtice which muſt 
govern the Board in their determination on claims. 


| JOHN READ, Jux. 
. 3d, May, 1799 Agent general of the United States, 
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In the Caſe of Hansury's Executors. 


A 8 the Board in rendering their awards will certainly decide as equity 
and juſtice ſhall appear to them to require, the agent for the claimants will make 


no obſervations upon the caſes referred to in the remarks upon the calculations of 


intereſt in this caſe. Their conſciences being ſatisfied from the merits and circum- 
ſtance of any particular caſe, that even compound intereſt is not too large a meaſure 


of damages, they have a right to award it, and no rules of courts in either country 


are to be abſolute and binding upon them; nor can the caſe of creditors voluntarily 
delaying any demand for a great number of years be applicable to the caſe of per- 
ſons prevented from recovery by the laws of the debtor's country, kept in force con- 


trary to poſitive ſtipulation. , 
There are two other modes of calculation: 
iſt. Simple intereſt on the condition from the date to the award. 


2d. Simple intereſt. on the condition from date to the judgment, and thenate- 


- reſt on that ſum for which judgment ought to have been rendered. 


Intereſt is univerſally allowed on judgments. 


The general agent for claimants is ready to make a calculation on any principle 


adopted by the Board, to which the claimants are bound to ſubmit. 


WILLIAM MOORE.SMITH. 


107 May, 1799. 
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CouuissioxrRS Orricz, 
Philadelphia, 10th May, 1799. 


PRESENT, 


Mr. MACDONALD, . 
Mr. RICH, 

Mr. FITZSIMONS, 
Mr. SITGREAVES, 
Mr. GUILLEMARD. 


In the Caſe of Hansury and al. Executors f 


Mary HanBuky. 


The reſolution and order formerly propoſed on the refuſal of the agent for 
the United States under the direction of the attorney general to comply with the 
order of the Board in this caſe of the 26th day of March laſt, having been moved 
by Mr. Macboxarp, with the concurrence of Mr. Rick and Mr. GuiLLEMARD. 


Mr. SiTGREAvEs moved that the following be ſubſtituted in lieu thereof: 


The Board having conſidered their order in this caſe of the 26th day of March 
laſt, and the repreſentation of the agent for the United States thereon dated on 
the 11th and read on the 12th ultimo, together: with the letters from the attorney 
general of the United States to the ſaid agent accompanying the ſaid repreſentation. 


ORDERED—That the ſaid repreſentation and the letters accom 
ſame be entered at length on the minutes. 


panying the 
ORDERED— That the general agent for. claimants. do prepare and lay 


before the Board, the N of a releaſe or aſſignment to the United States to 
ſettled and directed by the 


oard purſuant to the treaty. | 
And the queſtion. having been put on Mr. SiTGREAvVES? motion, and Mr. 

Firzsiuoxs and SITGREAVES only, having voted for the ſame, the ſaid motion 

was negatived. Whereupon the queſtion having been put on Mr. MacpoxaLd's 


motion that the reſolution and. order propoſed by him ſhould be paſſed—the ſame 
was paſſed as follows :—yiz. 


Mr. - 


r 


Mr. Firzsimtons and Mr. SiTGrEAves diſſenting. 


The Board having conſidered their order, in this caſe, of the 26th day of March 


Let, whereby it was ordered that the general agent for claimants, ſhould make up 


and lay before the Board an account of the principal ſum and intereſt claimed, 


Which has been done accordingly : And the treaty having provided in favour of 


the United States that the ſum awarded ſhould be paid on condition of their 
receiving ſuch a releaſe or aſhgnment as the Board ſhould direct; it was alſo or- 


dered for the purpoſe of enabling them to.carry the-ſaid proviſion into effect in the 


manner beſt calculated to prevent all diſpute or objections to the form and agreeably 
to the general practice in buſineſs, that the draught of an aſſignment to the United 
States, ſhould be prepared bytheir own agent. And having alſo conſidered the 
repreſentation of the agent for-the. United States dated on the 11th and read on the 
12th day of April laſt, not applying for any review or alteration of the ſaid order, 
but directly and peremptorily in the firſt inſtance refuſing to comply with the 
ſame, which repreſentation is in the following terms: The agent for the 
«« United States not conſidering; it as part of his official duty to prepare draughts of 
« aſbgnments, which when complete. and approved of by the Board, were to enti- 
cc tle creditors to the benefit of awards made in their favour, ſubmitted that order 
« to the attorney general of the United States for his opinion and directions. Thoſe 
« direCtions the agent for the United States has ſince received which ee re- 
« guire him not to prepare for the creditors the draughts of the aſſignments they are 
execute, the ſame being no part of his official duty. The agent for the United 
States aCccompas..1es this note with copies of two letters from the attorney general, 
«which contain the agent's direftions and the reaſons which influenced them.“ 
And which directions and reaſons are (tated in the ſaid letters from the attorney 
general as follows:“ Being perſuaded that it is not your official duty to perform 
*« this act and more eſpecially that a ju regard to the intereſt of the United States 
requires you to adopt a proper rule of conduct to be obſerved in all inſtances of 
&«. this-kind, I think it neceſſary to ſay that you are not bound to comply with" the 
*.order, to which I have referred, or in any other cafe that at preſent occurs to 
© my mind, to prepare an inſtrument of aſſignment, and that you ought not to do it. 
« Since the claimant is to give the releaſe or aſſignment he is bound to prepare the 
*. draught and to lay it before the Board for their approbation; after this is done if 
© the Board before they decide upon the draught chooſe to ſubmit it to your conſi- 
10 deration for the purpoſe of Enowing if any reaſonable objection can be made to it, 
6 it will be your duty then to examine it, and to make known your objections if 
« any you ſhall have.“ I am fully convinced that the Board cannot impoſe this 
« duty of a ſcrivener of aſſignments on any officer of the United States who derives 
« his authority not from the Board or the treaty, but from the preſident. , In the 
s treaty the United States have not undertaken to draw the aſſignments to be 
«« given by the creditors or claimants and it does not comport wvith my ideas of the 
** honor of the United States to admit that the Board may order an officer of the 
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United States to perform a ſervice, which on their part has never been ſtipulated 
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*© to be performed by them, nor do 7 conceive that it will conduce to the intereſt of 
« the United States to permit the agent of the United States to prepare the inſtru- 
e ments of aſſignment. In the 4 of Hanbury's executors it is remarkable that 
the defence of the United States has been placed on the ground that the creditor 
& having releaſed the debtor by his voluntary act had no right to the money claim- 
« ed, and it is not denied on either ſide that the debtor is for ever diſcharged by 
virtue of the agreement between the parties; if this be ſo, what is there in the 
* claimant-that is aſſignable ? Deſirous as I am that the buſineſs before the Board 
&« ſo far as it depends on thoſe employed on the part of the United States ſhould 
4 be conducted conformably to the directions of the Board, yet this defire muſt yield 
* to the higher confiderations of what is due to the United States Juſtice to my country 
« and its honor too forbid any acquieſcence in the opinion that the Board may 
. ©. compel the United States or any of their officers, without their conſent to become 
ce ſhe drawers of releaſes and aſſignments for the Britiſh claimants.” 


RESOLVED—Fhat it would not become the Board tb enter into controverſy 
upon this ſubject. But it does not appear how * the honor of the United States” 
can be affected by an order on the agent, whom they have appointed, to prepare 
the draught of an aſſignment any more than that of his Britannic majeſty by an 
order on the agent appointed by his ſaid majeſty to make up an account: That the 
Board are dependaat for that reſpe& which may be due to their acts on the ſeveral 
governments of the two nations who have entruſted them with the final ſettlement 
of important differences; and as it is indeed true that the Board cannot of them-. 
ſelves © compel” obſervance of any of their rules and orders for regulating the courſe 
of their proceedings, and the conduct in that reſped, of the agents practiſing before 
them and which by an authority incidental to the greater power of ultimate deciſion 
they are entitled to preſcribe—therefore and for the purpoſe of effectuating the 
determination which the Board on full deliberation and after many conferences 
had unanimouſly agreed on to make an award in this caſe in favour of the claimants 
| —recalled the ſaid order of the 26th day of March laſt, and ORDERED— 
That the general agent for claimants, acting under the authority of his Britannic 
majeſty, do immediately prepare and lay before the Board the draught of a releaſe 
to the United States, to be ſettled and directed by the Board purſuant to the 
treaty. ; 


Extraded from-the proceedings of the Board. 
2 EVANS, SECRETARY. | 


8 | 
Commrss10nERs? 
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Commiss10ntrs? Orricg, 
Philadelphia, 14th May, 1799. 


PxESENT, AS BEFORE. 


TEE Board having conſidered the repreſentations of the agent for the- 
United States reſpecting the imperfect ſtatement of ſpecial circumſtances on the 
part of claimants, and of which he juſtly complains, as preventing him in many 
inſtances from making full anſwers to the whole matter: 


ORDERED— That the agent for the United States make anſwer in every caſe 
with as much diſpatch as poſſible, and in whatever order he may find convenient 
upon ſuch general objection affecting the whole caſe as ſuch caſe may preſent—As 
for example, the objection that there was no lawful impediments or that the claim-. 
ant does not poſſeſs a character entitling him. to claim. 


From which order Mr. Fitzs1Mons and Mr. SiTGrEAves diſſented. 
Extrafed from the proceedings of the Board. 
G. EVANS, SEcRETARY. 
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CouumissioxvERS Orricz, 
Philadelphia, 15th May, 1799. 


PxESENT. 


Mr. MACDONALD, 
Mr. RICH, 

Mr. FITZSIMONs, 
Mr. GUILLEMARD. 


In the Caſe of HAN BURY & als. Executor o 
| M. HANBURY. 
A DRAUGHT of a releaſe of the debr in this caſe prefented by the general 


agent for claimants purſuant to the order of the Board of the 10th current, having 
been read, 


ORDERED=— That the agent for the United States have leave to ſee and 
make obje ctions to and propoſe alterations on the ſame within eight days. 


Extracted from the proceedings of the Board. 
G. EVANS, SECRETARY. 


Commis$10NERS? 
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Commiss10xERs? Ovrics, 
Philadelphia, 17th May, 1 799 


PRESENT, 


Mr. MACDONALD, 
Mr. RICH, 

Mr. FITZSIMONS, 
Mr. SITGREAVES, 
Mr. GUILLEMARD, 


In the Claim of W. R. LiDDERDALE, Executor of JOHN 
L1DDERDALE for the Debt of Thomas MAN 
RANDOLPH. 


Rxsolv ED — That no legiſlative act having been paſſed to repeal the 
act of aſſembly of the State of Virginia, made in the year 1777, whereby it was 
enacted, that it ſhould be lawful for any citizen of Virginia owing money to a, 
ſuljed of Great Britain to pay the ſame, or any part thereof, into the loan office 
of the State in diſcharge of the debt, or to prevent the operation of payments 
into the loan office purſuant thereto againſt the right of the Britiſh creditor, as 
ſecured by the 4th article of the treaty of peace ; But on the contrary; the 
repeal of ** all ſuch acts or parts of acts of the legiſlature of the ſaid common- 
« wealth, as had prevented or might prevent the recovery of debts due to Briti/h 
&« ſubjede, according to the true intent and meaning of the treaty of peace, having 
by the proviſo in the act of aſſembly paſſed on the 12th day of December 1787, 
been expreſsly ſuſpended, on a condition which was never removed: And the 
claimant having brought his action in this caſe, in the circuit court of the United 
States for the diſtrict of Virginia, in which the defendant pleaded payment into the 
loan office, purſuant to the ſaid act of aſſembly ;—And the ſaid circuit court of the 
United States (eſtabliſhed by the act commonly called the judiciary ad, paſſed in 
the year 1789, under the preſent conſtitution of the United States) having in the 
caſe of Warre, Executor of Jones againſt Hylton in June 1793, determined on 
full argument and conſideration, that ſuch payments into the loan office were good 
againſt the Britiſh creditor, notwithſtanding the ſaid 4th article of the treaty of 
peace and the Gth article of the ſaid conſtitution, declaring “ all treaties made 
under the treaties of the United States to the ſupreme law of the land,” the 
recovery of the debt in queſtion was in conſequence of the payment into the loan 
office in this caſe made, impeded by the operation of the ſaid act of aſſembly, -_ 

effe 
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effect whereof was fo ſettled and declared by the ſaid circuit court of the United 
States, under. the preſent conſtitution, againſt the right of th: Britiſh creditor to 
recover in ſuch caſes ; and which deciſion remained the evidence of the law at the 
date of the treaty of amity, and till February 1796, when the ſame was reverſed 
by the ſupreme court of the United States: - And that during the operation of 
the ſaid act of aſſembly as a lawful unpediment, viz. in the year 1795, the ſaid 
Thomas M. Randolph, the debtor in this caſe, died, having in the years 1790 
and 1791, in conſideration of marriage and marriage portions, made. conveyances 
of lands and other valuable property to a large amount, by virtue of which con- 
reyances it appears from the pleadings before the Baard, that the children of the 
ſaid Thomas M. Randolph, or others, are in poſſeſhon.—And further that if the 
claimant were {till bound to commence and go through the ordinary courſe of judi- 
cial proceedings for the recovery of -the debt in lice, it would not be incum- 
bent on him = urged in this caſe) to ** exhauſt every means of payment which 
& the laws of the country furniſhed” —And in particular, that it would not be 
ineumbent on him, as urged in the caſe of Stanfield, to; which the;argument im, 
this caſe refers, to, inſtitute proceedings in chancery or otherwiſe, for the purpoſe 
of trying whether conveyances executed by the ſaid Thomas M. Randolph, now 
deceaſed, during the operation of the ſaid lawful- impediment, could be ſet aſide 
as fraudulent, ſuch proceedings in chancery, or otherwiſe, for the diſcovery and 
correction of fraud, not being in the ordinary courſe of judicial proceedings for the 
recovery. of debt, within the deſcription and meaning of the treaty of -amity.— 
Referving all other points in this caſe, and particular the full- effect of all facts 
and circumftances, to ſhew that the loſs charged to have been occaſioned by the 
lawful impediment above ſtated, -< was occaſioned by ſuch inſolvency of the debtor . 
or other cauſes, as would equally have operated to produce ſuch loſs, if the 
« ſaid impediment had not exiſted,” « or. by the manifeſt de lay or negligence or 
« .wilful omiſſion of the claimant.” | 2 K 


From which reſolution Mr. Fre soimous:and Mr. S1rcatAves diſſented,” _ 
ſtating their intention of placing on the minutes the reaſon of their diſſent at a 
future day. | | | 

 Extratted from the proceedings of the Board. 


G. EVANS, Szexzranys. 


In the Caſe HAN BURVY and others, Executors of 
Mary HANBURY. 


A DRAUGH of a releaſe of the debt in this claim to the United States, 
having been preſented to the Board by the general agent for claimants, and leave 
having been given to the agent for the United States by the order of the Board of 


the 15th inſtant, to ſee and make objections and propoſe alterations to the ſame 
within eight days. | 


The agent for the United States in purſuance of that order obſerves, that the 


draught of the releaſe ſubmitted to the Board by the general agent for claimants, is in 
his opinion defective. 


1ſt. Becauſe the draught does not particularly deſcribe the debt by ſuch words, 
that it may be ſpecifically known and diſtinguiſhed from other debts, for which 
purpoſe the inſtrument ſhould contain an apt reference to the evidence of the debt, 
if there be any ſuch evidence, which alſo, if in poſſeſſion of the claimant, ſhould be 
delivered to the agent for the United States for their uſe. 


2d. Becauſe the draught contains words of acquittance only, and if the claimants 
have any right againſt the debtor to the debt, concerning which the claim for com- 
penſation has been made, ſuch right is not transferred to the United States. Though 
the defence of the United States was in this caſe placed on the ground that the 
original right of the claimants was extinguiſhed in conſequence of 4 agreement of 
the parties; ye: it is poſſibly otherwiſe. It is ſuppoſed by the agent that the in- 
ſtrument of releaſe to be given by the claimant in purſuance of the treaty. ſhould 
operate not only by way of diſcharging the United States from the future demands 
of the claimants but by way of paſhng to them the intereſt and right whatſoever it 
be, of the claimants againſt the debtors to the debts concerning which the claims are 
made. A perſon infoliedt at one time may become ſolvent afterwards, and the 


United States paying the awards are entitled to the poſſibility, however ſmall, of 
obtaining reimburſement from the debtors at a future day: | 


Theſe objections to the draught are reſpectfully ſubmitted to the Board. 44M 


JOHN READ, Ju. 
117 55 ; Agent General for the United States- 
208 Mar, d e CY cla bn 3 
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of Virginia, in which the judgment of the circuit court of the United States had 
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Commrsioxntrs? Orries, 


1 
Pruadeiphia, 22d May, 1799. 


PRESENT, 4s BEFOFR, 


In the Claim of CLARK, Adminiſtrator of RUSSEL, for 
the Debt of J. Doss Ev. 


RTSOLVrDUETha no legiſlative act having been paſſed to repeal the act 
of aſſembly of the State of Maryland, made in the year 1780, whereby, after 
enacting “ that all debts and agreements thereaf. er made ſhould be paid or executed 
agreeable to the bond, promiſe, or agreement, and the intent and meaning of the 
parties, any Jaw to the contrary notwithſtanding,” © the debtors of creditors who 
te had not become ſubjects and reſidents of ſome one of the United States,” were 
authorized to make payments into the treaſury of the State in diſcharge of the debts 
due to ſuch creditors; or to prevent the operation of payments into the treaſury 
purſyant thereto againſt the right of the Britiſh creditor, as ſecured by the 4th article 
of the treaty of peace; and. neither the general act of aſſembly paſſed in May 1787, 
declaring the ſaid treaty - to be the 50 law within the State, nor the 6th 
article of the conſtitution of the United States, declaring all < treaties made under 
„their authority to be the ſupreme law of the land,” and © binding on the judges 
in everyState” as ſuch, having the effect of ſuchrepeal or to prevent the operation 
of ſuch payments, as appears, not only from the uniform courſe of deciſions of the 
high court of appeals, being the bioheſt court of the State, certified to the Board in 
the caſe of Hanbury, by the certificate of the proper officer, dated the 19th day of 
Auguſt 1797, and particularly the deciſion of the ſaid high court in June 1795, in 
the caſe of Harwood againſt this claimant, adjudging ſuch payment into the treaſl, 
to be good againſt the Britiſh. creditor, but alſo from the judgment of the circuit 
court of the United States, eſtabliſhed by the act commonly called the judiciary ad, 
paſſed under the preſent. conſtitution, in the year 1789, where on full argument and 
conſideration it was determined, in the caſe of Warre executor of Jones againſt Hyl- 
ton, in June 1793, that payments into the /pan-gfice of the State of Virginia (in 
their nature ſimilar to payments into the treaſury of the State of Maryland) were 
good againſt the Britiſh, creditor, notwithſtanding} the ſaid treaty of peace; the 
{aid deciſions of the higheſt court of the State, and of the circuit court of the United 
States, under the — conftitution, againſt the right of the Britiſh creditor to 
recover in ſuch INE remaining the evidence of the law at the date of the treaty 
of amity, and till the reverſal in the ſupreme court of the United States in 1797, 
of the ſaid judgment of the high court of _ of Maryland, in the caſe of 
"Harwood againſt this claimant, "as à caſe preciſely ſimilar in its principles to that of 
Warre executor of Fones, againſt Hylton, reſpecting payments into the loan office 


been 
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been reyerſed in February 1796; and the ſaid John Dorſey having been dif. 
charged as an inſolvent debtor, on the 11th day of December 1788, as appears 
from the record before the Board, the ſaid act of aſſembly with the payment into 
the treaſury in this caſe made purſuant thereto, operated within the meaning and 
deſcription of the treaty of amity, as a lawful impediment. to the recovery of the 
ſaid debt, to the extent of the ſaid payment into the treaſury ;z reſerving the 
queſtion, whether the ſaid lawful impediment ſo operated beyond the ſaid payment 
into the treaſury ; and further—Reſerving all objections to the evidence and amount 
of the ſaid debt, and the full effect of all facts and circumſtances to ſhew that the 
loſs © was occaſioned by ſuch inſolvency of the debtor, or other cauſes as would 
« equally have operated to produce ſuch loſs, if the ſaid impediment had not ex- 
te iſted, or by the manifeſt delay, or negligence, or wilful omiſſion of the claimant.” 


From which reſolution Mr. Frrz$rmoxs'and Mr. Stroxkavzs diſſented. 


Extradted from the proceedings of the Board. 
G. EVANS, SECRETARY. 


CouuitssioxgRSs“ G 
Pbiladelphia, 12th June, 1799. 
are | Paksiur, | 7 
Mr, RICH, | 
Mr. FITZSIMONS, 
Mr. SITGREAVES,. 
Mr. GUILLEMARD. 


Mr. Macnonaty again moved the order propoſed yeſterday—the fame was 
paſſed as follows: 
whether he is in the courſe of complying with the general order of the 14th day of 


1 


May laſt, by preparing anſwers on ſuch general objections as occur in thoſe caſes in 
which full anſwers cannot be made to the whole of the ſpecial matter reſpectively 
therein contained. | | ie Rede Att 2 


From which order Mr. FtrzsiMoxs and Mr. StTGREAVES diſſented. 
Extracted from the proceedings of the Beard. 
| f 68. EVANS, Szcxerary. 


—— K ů— 


Couuissiox ERS“ Orrics, 
Philadelphia, 12th June, 1799. 


PRESENT, AS BEFORE. 


In the Caſe of HanBuRy, Executors of HANBURY. | 


Tur Board having conſidered the objections ſubmitted on the part of the 
United States to the draught in this caſe propoſed by the general agent for claimants 
purſuant to the order of the 15th ultimo, ſtating generally © that the draught does 
«© not particularly deſcribe the debt by ſuch words as it may be ſpecifically known 
«© and diſtinguiſhed from other debts, for which purpoſe the inſtrument ſhould con- 
* tain an apt reference to the evidence of the debt, / there be any ſuch evidence, and 
* that the draught contains words of acquittance only.“ 


ORDERED— That the agent for the United States lay before the Board the 
ſpecial alterations he would propoſe to have made on the ſaid draught. With this 
obſervation that there can be no award in any caſe where there is no evidence, 
w_ that in this caſe the evidence aroſe from. matter of record filed with the 

aim. 


Mr. Firzsiuoxs and Mr. Srroxzavzs diſſented from the ſaid order, and 


10 
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- uſt. Becauſe it is in effect renewing upon the agent for the United States an order 
in this caſe which the Board have already recalled. 


2d. Becauſe it implies a cenſure on the agent for the United States for an ex- 
preſſion which is deemed corre& and propet, in as much as an award may be 
founded on a debt, or debts not of ſpecialty, the evidence of which cannot be 
referred tb by terms of apt deſcription in an inſtrument of aſſignment. 


Extradled from the proceedings of the Board. 
G. EVANS, SECRETARY. 


— — 


CouuisstoxERSs' Orricz, 


Philadelphia, 2 1½ June, 1799. 


P ESs ENT, AS BEFORE. 


In the Caſe of JohN BowMaAN and others, ſurviving 
Partners of SPIER8> BOWMAN and, co. 


N 1 N | 1613 a $f 

5 Tux Board having conſidered the argument ſtated in the anſwer in this 
caſe in the following words, But. this admiſſion is not meant to wave what has 
been before contended, that ſuits ſbould be brought, as well for aſcertaining the 
% amount as to prove that the payment is not attainable from the debtor, or to 
« excuſe the claimants for the negle& of not making perſonal application for the 
„ debts,” RESOLVED (to prevent miſapprehenſion and waſte of time in un- 
neceſſary controverſy). that it ir not incumbent on claimants now to bring actions or 
inſtitute ſuits, or in any other manner to proceed againſt the debtor or his eſtate for 
the recovery of the debts on which compenſation is claimed, or any part of them 
without prejudice to the queſtion whether the claimants ought before to have fo 
proceeded, or whether the loſs complained of, or any part of it, has been occaſioned 
by the manifeſt negligence or wilful omiſſion of the claimants, within the intent and 
meauing of the — in the treaty of amity. 


er 0 1 * 
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From which reſolution, Mr. Firzs1imoxs and Mr. Sittcaraves diſſented, 
ſtating their intention of placing on the minutes the reaſons, of their diſſent at a. 
future day. t 


Extrafed from the proceedings. of the Board. Fes | 
„ * a EVANS, Sac ATA. 


— Ä CD —— 


. CouuisstoxzRxs“ Orrice, 
Philadelphia, 26th June, 1799. 


PR RESET, AS BEFORE. 


In the Caſe of J. Bow] AN, ſurvivor of SPIERS,, 
| BowMan & co. 


1/9 


Tre Board having conſidered, that in the anſiver- im this-caſe, the agent 
for the United States inſiſts that the claim, though ſupported in all other points, 
would not be good, even on ſpecialties. for © intereſt during the war,” and that 
the ſame general objection is Ml inſiſted on in other caſes, RESOLVED—That 
by the refolution paſſed by the Board on the 18th day of December laſt, they 
have ſolemnly determined the contrary, and that agents practiſing before them are 
dound to pay reſpect to their reſolutions, by refraining from all argument or oppo- 
Stion'on queſtions which they have diſtinctly ſettled. my 1 


From which reſolution Mr. Frrzsmons and Mr, Strorxraves diſſented. , 


Couuissioxzxs“ 


* Commiss10NERS' Opricr, 
Philadelphia, 2Gth Func, 1799. 


PRESENT, AS BEFORE. 


lu the Caſe of GeoRGE ANDERSON, ſurviving Partner of 
7 ANDERSON G' HORSEBURGH, $a 


Tur Board having conſidered their reſolution in the caſe of Cunningham 
and company, paſſed on the ſixth day of Auguſt laſt, in the following words: 
«© RESOLVED— That ſo far as the full recovery of the debts in this caſe claimed, 
« has during the operation of the ſaid lawful impediments been delayed, and 
„ the value and ſecurity thereof impaired or leſſened, or totally loſt, by lapſe 
« of time, the. loſs of legal evidence, inſolvency of debtors, or otherwiſe z ſuch 
ve delay of recovery, or diminution, | or loſs of value and ſecurity, are to be 
aſcribed to ſuch operation of lawful impediments ; unleſs it be ſhewn, with- 
in the proviſion of the treaty of amity, that ſuch delay of recovery and dimi- 
nution, or Joſs of valve and ſecurity, were occaſioned by. other cauſes, which 
would equally have ſo operated if the aid lawful impediments had not exiſted ; 
or aroſe from the manifeſt delay or negligence, ar wilful omiſſion of the claim- 
ant,” from which reſolution 1TzS1MONS entered his, diffent, on the 
ground ſtated in his minute of diſſent of the 8th day of Auguſt laſt, as follows: 
„ Becauſe, a principle is laid down which throws the whole burden of proof upon 
te the United States in every cafe where legal impediments exiſted, contrary as is 
e believed, to the clear principles of law and equity: — By this deciſion the creditor 
« it excuſed from proving that his debtor was ſolvent at the expiration of the war, 
„ or that he has uſed due diligence for the recovery of his debt; to avoid the 
< payment of the United States muſt prove the contrary in both inſtances.” And 
further, having conſidered that notwithſtanding the known meaning and intent of 
the above reſolution, as ſtated and oppoſed in the minute of diſſent before recited, 
it has ſince been repeatedly, and in almoſt every caſe before the Board, maintained 
and argued on the part of the United States, in direct oppoſition to the ſaid reſo- 
. Jution, or as if no ſuch reſolution had ever paſſed, that the claimant is bound to 

prove the ſolvency of debtors at and ſubſequent to the peace, as an indiſpenſable 
requilite in ſupport of a claim before this Board, which poſition, notwithſtanding” 
the ſaid reſolution, whereof the known meaning was ſo ſtated and declared in the 
diſſent, of Mr. Firzsinuons, has been aſſerted and confirmed in the paper entered 
on the minutes in caſe of [ngliv, of the 19th day of February laſt ſigned by Mr. 
Frzsiuons and Mr. $176884V8s, as follows = It is agreed on all 9 
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« that a claimant muſt prove a debtor to have becn ſolvent at the peace, in order to 
« charge the United States with a loſs;“ the words “ It is agreed on all band. 
having been afterwards by leave {truck out, but the poſition ſtill remaining abſolute, 
as an axiom, notwithſtanding the above recited a z 1n conſequence of all 
which, the ſaid reſolution or ſolemn determination of the Board on the point in 
queſtion, paſſed after much conference and on mature deliberation, and of which, 
it never has been ſuggeſted, that the meaning was underſtood to be different from 
that which is expreſſed in Mr. Fitzſimons's diſſent, appears now to be held by 
one of the parties, as.not entitled to any conſideration, inaſmuch, that the agent 
for the United States in this caſe declines offering ſuch evidence as he has in his 
power, to prove the inſolvency of a debtor at and fince the peace, till the claimant has 
produced his evidence to prove his ſolvency,” as appears from the following paſſage 
in the anſwer :—*© Upon the ſecond point, viz. (that the defendant, Robert Hart, 
« was inſolvent at the peace, and his eſtate, unequal then and fince,to-the payment 
*« of his debts) as this muſt reſt on proof, and from that cauſe can now require no 
% obſervation, the agent for the United States will endeavor to. be prepared, 
t whenever the claimant ſhall aitempt to fhew ie ſolvency of Robert Hart al the peace, 
* to produce ſuch proof to invalidate it, as the nature of the teſtimony offered by 
& the-claimant may require. Until ſuch tefl:mony is offered by the claimant, as 
« well as all other teflimony neceſſary to ſupport his claim, it will be irregular and 
„ premature for the agent for the United States to offer any teſtimony in their 
« defence, Yr ne nk oÞ 


* 


RESOLVED— That it becomes the duty of the Board, to prevent the great 
diſorder and delay which in the courſe of evidence would ariſe from the diſregard 
of the ſaid reſolution, by enjoining a due attention to the, ſame in conformity to the 
known and declared meaning of the Board; that the ſaid reſolution, by neceſſary 
implication. lays down the rule reſpecting the onus. proband: in the matter in mel. 
tion; and on the plaineſt principles of reaſon ; for whatever. deprived the creditor 
of the means, #s in the firſt inſtance to be held as the cauſe of his not arriving at the 
end; whatever in the poktiye inſtitution of the law, or the ſettled courſe of judicial 
praQice, prevented him from preceeding for the recovery of his debt, is to, he deemed 
a lawful. impediment which prevented ſuch recovery; conſequently the loſs arifing 
from his not recovering, is in the firſt inſtance, to be aſcribed to the operation of 
the faid lawful impediment,—that the above propoſitions are prima facie complete, 
ſtanding on their own intrinſic evidence, and ſubje& only to the effect of ſufficient 
evidence. to the contrary : So that it is not. incumbent on the claimant, to prove the 
folvency or capacity. of the debtor to ſatisfy the creditor at or ſince the peace, but 
open to the United States to meet the prima facie evidence already ſtated, by rea- 
ſonable evidence to the contrary and although the Board are to be determined by 
principles of ſound reaſon and juſtice, and not to be affected by ſuggeſtions of hard- 
ſhip or difficulty, yet defirous as they are, in this great national buſineſs, to diſcharge 
their duty in a manner which may be as generally ſatisfactory as the natural preju- 
dices of parties intereſted will permit, they think it not improper, in conſideration 
of the earneſt oppoſition which was made in the Board to the above INE 

ution 
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lution in the caſe of Cunningham and co. on the ground that it neyer could have 
been intended to impoſe ſo great a hardſhip on the United States, to ſuggeſt the 
reflection that it cannot prove a taſk of greater difficulty to the United States, with 
all the means of enquiry and information which they poſſeſs, and under their reſpon- 
ſibility of indemnifying againſt lawful impediments to the recovery of juſt debts, to 
ſatisfy this Board on ſufficient evidence of what muſt in many inflances have been, 
and may ſtill be matter of great notoriety, viz. that at a certain period a debtor was 
in ſuch a ſituation, that according to reaſonable inference, he could not have raiſed 
money or procured ſecurity for the payment of a certain debt, although the full force 
of legal execution had been brought againſt him, than it would be to a foreign cre- 
ditor, perhaps the repreſentative only of him who made the contract, and totally 
unacquainted with the former ſituation of the debtor, to bring evidence of the 
reverſe;—the facts and circumſtances neceſſary to eſtabliſh the latter 2 
being in their nature at leaſt as much affected by the long lapſe of time ſince the 
peace, when every lawful impediment to the full recovery of the debts in queſtion 
ought to have been removed, as thoſe by which the former may be ſubſtantiated; 
and ſuch lapſe of time, ſo impairing the means of evidence, being the juſt cauſe of 
complaint, not to the United States, but to creditors only, wherever the delay appears 
to have ariſen from the operation of lawful impediments to the full recovery of debts, 
fairly contracted before the peace, and protected againſt ſuch impediments by the 
4th article of the definitive treaty. 


From which reſolution Mr. Firrzstmoxs and Mr. SiTGREAvEs diſſented. - 
Extrafed from the proceedings of the Board. 
| G. EVANS, Szcazrary. 
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To the Commiſſioners for carrying into effe# the Sixth Article of the Treaty of Amity, 
Commerce and Navigation, concluded between his Britannic Majefly and the United 
States of America, on the nineteenth of November 1794. 


Repreſentation on the part of the United States relative to the order of the Board 
| 1 42d of the 12th June, 1799. ü 


Is conſequence of the order of the Board of the 12th inſtant, requiring the 
agent for the United States to inform the Board, . whether he is in the courſe of 
* complying with the general order of the 14th day of May laſt, by preparing an- 
us : | 8 K „% wers 


n 
« ſwers on fuch general objections as occur in thoſe caſes in which full anſwers 


% cannot be made to the whole of the ſpecial matter reſpectively therein contained; 
the agent for the United States reſpectfully informs the Board: | 


That many claims were preſented to the Board in a ſtate extremely yague, defec. 
tive and imperfeR, and to theſe in their preſent condition he has not yet prepared 
any anſwers, intending in the firſt' place to anſwer thoſe which are more certain 
and complete: | 


That he has not conſidered himſelf bound in any cafe, to take for true the ſtate. 
ment contained in the memorial, and therefore has conſidered it his duty, to ſeek 


for information concerning the matters ſet forth in the memorial or ſuggeſted by it. 


As moſt of the claims are founded on debts ſaid to be due from citizens reſiding 
in ſome of the following States, namely, New York, Maryland, Virginia, North 
Carolina, South Carolina or Georgia, it has been neceſſary to ſeek for informa- 
tion in theſe States reſpectively as the caſe may require, which being remote from 
Philadelphia cannot fail to take up a good deal of time. | 


When prepared for making an anſwer to a claim, the agent for the United States 
conceives it his duty to ſet forth every objeRion, whether general and extending 
to the whole claim, or ſpecial and applying to a particular part of the claim, for 
he has not permitted himſelf to ſuppoſe, that the above recited order, was in- 
tended to infringe: or reſtrain the right which the United States poſſeſs of making 
their anſwers to claims, whether generally or ſpecially which their agent ſhall deem 
molt proper for obtaining a juſt award in each particular cafe. A claimant may in 
one memorial demand compenſation for a great number of debts under different 
circumſtances, relative to which different objedlions may be made, and each objec- 
tion containing a general principle ; for example, one debtor may have paid his 
debt, another may have been inſolvent at the peace, another may have been and 
is now ſolvent. 


Believing that every claim brought before the Board, is to be determined 
7 upon its own circumſtances, the agent for the United Sates is in the courſe 
of preparing anſwers with all poſſible diſpatch, ſtating as ſpecially and as fully as 
in his power, all facts not contained in the memorial which have come to his 
knowledge, and all objections whether general or ſpecial which appear to him ma- 
terial for the conſideration of the Board. He is not in the courſe of preparing an- 
ſwers merely of form. | 


The claimants have been upwards of four years preparing their claims, with the 
aſſiſtance of able counſellors in every particular State, as well as in Great Britain. 
The amount of claims is computed to exceed twenty millions of dollars. The 
number of claimants are many hundred, and the number of debts for which com- 
penſation is claimed are many thouſand. The difficulty of obtaining uſeful know- 
ledge concerning the multifarious matters neceſſary to be known is extremely great. 


The 
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The agent for the United States hopes the Board will conſider all theſe circum- 
ſtances, and allow him reaſonable time and opportunity to defend the United States, 
ſo that right may be done. 


JOHN READ, Jux. 


Agent general for the United States. 
2d of July, 1799. 


CouuisstoxzRs' Orrrcx, 
Philadelphia, 26th June, 1799. 


PaEsSENT, 


Mr. MACDONALD, 
Mr. RICH, 

Mr. FITZSIMONS, 
Mr. SITGREAVES, 
Mr. GUILLEMARD. 


In the Caſe of ANDREW ALLEN. 


The Board taking into their conſideration the following paſſage in the obſervations 
on the reply, viz. 


66 

IN the caſe of Doctor Inglis, the Board on the 21ſt May 1798, RE- 
6 SOLVED— That the claimant's character of Britiſh ſubje& was not affected 
% or impaired by the act of attainder and confiſcation paſſed by the State of New 
Vork on the 21ſt of October 1779, attainting him, the Earl of Dunmore, Go- 
&« vernor Tryon, Sir Henry Clinton, and many other Britiſh ſubjeAs, who are 
e therein deſcribed, not as ſubjes of the State, but as perſons holding or claiming 
property within the State, and forfeiting and confiſcating their whole eſtates 8 
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and perſonal. for their adherence to his Britannic majeſty ; but that on the 
contrary the ſaid act of attainder, and the deſcription of loyaliſt or refugee, 
applied to the claimant on the part of the United States in conſequence of his 
{aid adherence, are conclufive evidence that he ſtill maintained his original alle- 
giapce : that therefore he is entitled to claim before this Board under the fourth 
article of the definitive treaty of peace, and the fixth article of the treaty of 
amity, between his ſaid majeſty and the United States.” This reſolution has 
been exactly recited, becauſe it may be underſtood to have omitted the caſe of 
the claimant, who in the act of attainder and forfeiture is expreſsly deſcribed as 
a ſubje& of the State of Pennſylvania, and puniſhed as ſnch by a forfeiture of 
his eſtates and debts. Indeed the expreſſions in this reſolution ſeem to imply, 
that if Doctor /ng/is had been attainted as a ſubje# of New York, and his debts 
confiſcated for a crime committed by him as a ſuljedt, the Board would have diſ- 
miſſed his claim. The diſtinction ſo explicitly taken by the Board, between 
attainting and puniſhing a man as a ſubied, and attainting and puniſhing him as 
a perſon holding or claiming property within the State,” muſt have been meant for 
ſome uſe. At all events, this reſolution cannot be conſidered as deciding that 
the fourth article of the treaty of peace ſet aſide legiſlative acts of attainder and 
forfeiture, paſſed againſt individuals deſcribed and holden as ſubjects of the 
State, and puniſhing them for their criminal conduct. There is certainly a 
difference between a confiſcation of an enemy's property by the right of war 

and a forfeiture of a ſubject's property by law for criminal conduct:“ 


RESOLVED— That in the abovementioned reſolution in the caſe of Dr. 


Tnglis, the Board did not decide on the diſtindion ſtated in the above paſſage to 
be „ between attainting and puniſhing a man as a ſubject, and attainting or puniſh- 
ing him as a perſon holding or claiming property within the State ;** having only 
8 g pro 
referred to the fact for the purpoſe of ſhewing, that the caſe ſtood clear of all ab- 
jection on the ground of that alledged diſtinction. 


Extradted from the proceedings of the Board. 
G. EVANS, SECRETARY. 
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Commiss10ners* Orricz, 


PaesenT, 


Mr. MACDONALD, 
Mr. RICH, 

Mr. FITZSIMONS, 
Mr. SITGREAVES, 
Mr. GUILLEMARD. 


In the Caſe of ANDREW ALLEN. 


Tur following reſolution having been the ſubject of full diſcuſſion in the 
Board during ſeveral fittings—Mr. MacpoxaLD with the concurrence of Mr, 
Ricu and Mr. GuiLLEmarD, moved that the ſame ſhould be paſſed. 


The Board having conſidered the “ firft ground of defence” taken by the 
United States in this caſe, as founded on the act of attainder and confiſcation, 
paſſed by the State of Pennſylvania againſt the claimant on the 6th day of March 
1778, in the following terms, Whereas Foſeph Galloway, Andrew Allen, &c. 
% &c. being all ſubjeds and inhabitants of the State of Pennſylvania, have moſt trai- 
« terouſly, and wickedly, and cont to the allegiance they owe to the ſaid 
« State, joined and adhered to, and ſtill do adhere to, and knowingly and wil 
« lingly aid and aſſiſt the army of the king of Great Britain, now enemies at 
* open war againſt this State and the United States of America, and yet remain 
„with the ſaid enemies: — Be it therefore enacted, and it is hereby enacted by the 
* repreſentatives of the freemen of the commonwealth of Pennſylvania in general aſſem- 
« bly met, and by the authority of the ſame, that if the ſaid Joſeph Galloway, 
&« Andrew Allen, &c. ſhall not render themſelves reſpectively, to ſome one or 
< other of the juſtices of the ſupreme. court, &c. on or before the 2oth day of 
April next, and alſo abide their legal trial for ſuch their treaſons, then every _ 
« one of them ſhall ſtand and be adjudged, and by the authority of the preſent 
act be convicted and attainted of high treaſon, to all intents and purpoſes whats 

« ſoeyer and ſhall ſuffer and forfeit as a perſon attainted of high treaſon by _ 
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< ought to ſuffer and forfeit; —and which “ fin ground of dgſence, '' taken by 
the United States on the above act of attainder and conſiſcation, is ſet forth in the 
obſervations on the reply as follows, viz. The claimant has ſtated in his reply, 
6 that it is not to be diſputed or denied in this caſe, that the legiſlature of Pennſyl- 
vania proceeded againſt the claimant as an inhabitant or ſubjet of Pennſylvania, 
« and confiſcated his whole eſtate, real and perſonal, debts included; and the 
« legiſlative act expreſſes, that the attainder and forfeiture was inflited for the 


* attainder and forfeiture againſt Andrew Allen the claimant, deſcribed and conſi- 
« dered him as a ſubje#, is apparent from the words of the act. If he had not 
been a ſubje& of Pennſylvania, he could hot have committed the crime of trea- 

ſon, of which he was by legiſlative act attainted. That legiſlative act is itſelf evi- 
« dence, the beſt and higheſt evidence of his being a ſubject of the State. Such 
10 faith is due to the act of. legiſlature of an independent State, that other teſtimony 
«« of the facts contained in it, is not to be required. On the act of attainder and 
« forfeiture therefore, the agent for the United States might reſt as ſufficient proof, 
« that the claimant was a ſubje& of Pennſylvania, Aware of this, the general 
% agent for claimants has advanced the extraordinary poſition—that the treaty of 
t peace is the only point of time from which agreeably to the Britiſh conſtitution 
and laws, the United States ceaſed to be a part of the Britiſh-empire.—Accord- 
ing to this doctrine, Pennſylvania was not an independent State until the peace, 
for ſhe could not be an independent State while ſhe remained a part of the Bri- 
« tiſh, empire. According to this doctrine her legiſlative acts prior to the peace, 

are not to be regarded as the acts of an independent State.—This poſition being 
1% important to the juſt decifion of this claim, ſhall be examined. When the 
United States became independent and took their place among the nations 
« of the earth, is a matter not to be determined agreeably to the Britiſh conſti- 
e tution and laws, but agreeably to the laws of nature and of nations. In fad 
* they were independent ſo early as 1775, and on the ever glorious and memorable 
* fourth of Fuly 1776, they ſolemoly and formally declared to the world they 
* were independent, and from that period have maintained their independence with 


& honor and proſperity.— Prior to the treaty of peace they made treaties of alli- 


% ance, commerce and navigation, and were thus publicly recognized by a 
powers as an independent nation. They carried on war, they made laws for 
** their own government, and did every other act of a ſoyereign power. The 
& formal acknowledgment by his Britannic majeſly added nothing to their real inde- 
© pendence, and if the treaty of peace had never been made, the United States 
« would have actually continued an independent nation though at wwar with Great 
* Britain to this moment. What is it the United States were incompetent to do as 
* a ſovereign power, between the 4th July 1776, and the gd September 
6 1783, which they can now do? © Every nation that governs itſelf under what 
£ form ſoeyer without any dependence on a foreign power is a ſovereign State, its 
© rights are naturally the ſame as thoſe of any other State. Such are moral perſons 
who live together in a natural ſociety, under the law of nations. To give a 

| | | © nation 
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crime of high treaſon,” That the State of Pennſylvania in paſſing the act of 
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© nation a right to make an immediate figure in this grand ſociety, it is ſufficient 
if it be really ſovereign and independent, that is it muſt govern itſelf by its 
* own authority Vattel B. 1. S. 4. When a nation becomes divided into 
* two parties abſolutely independent, and no longer acknowledging a common 
« ſuperior, the State is diffolved, and the war betwixt the two parties in every 
* reſpect is the ſame with that of a public war between two different nations.“ 5. 
B. 3. S. 295.—“ Applying theſe paſſages to the ſituation of the Britiſh empire 
« when the American colomes ſeparated from Great Britain, declaring their inde- 
« pendence and maintaining it by the ſword, they prove the ſeveral United States to 
© have been independent as early as the fourth of July 1776; that day is the 
« anniverſary of their ſovereignty, and as ſuch celebrated in every part of the 
« country. In the year 1776, the States generally formed their conſtitutions of 
« government, ſome of which remain to this moment unaltered ; and are conſi- 
« dered as the palladium of their rights, the ſource of all lawful authority. 
«. Even-in Weſtminſter hall the judges have frequently declared, that the acts of 
t the legiſlatures of the ſeveral States, which were paſſed during the late war, 
« could be regarded by them in no other light than acts of independent States. 
« Though Andrew Allen after being a ſubje& to Pennſylvania joined the Britiſh 
« forces in December 1776, and returned to his natural allegiance this did not diſ- 
« ſolve the right of Pennſylvania to hold him as its ſubject, and as its ſubje& to 
puniſh him: Having done this by a legiſlative act, it only remains to be conſi- 
t dered, whether that act was repealed as to debts, by the fourth article of the 
«© treaty of peace. The agent for the United States contends that it was not, 
and that the debts forfeited for treaſon during the war, were not embraced by 
« that article, becauſe Andrew Allen, and all others in the like predicament, 
were civilly dead as to the United States, and were not creditors when the 
“ treaty of peace was concluded, of the debts that had been forfeited. The 
“ ſtipulation that creditors on either fide ſhall meet with no lawful impediment 
« to the recovery of the full value in ſterling money, of all bona fide debts here- 
tofore contracted, does not include perſons, who as fubje&s- had become 
« deprived- of their eſtates and debts for their criminal condu® ; Andrew 
« Allen having joined the American fide, as is proved by the higheſt evidence, 
the legiſlative act of Pennſylvania, and having deſerted it and thereby incurred 
a forfeiture of all his rights, is in no point of view to be conſidered as a creditor 
eon the Britiſh ſide. To conclude, the firſt ground of defence, if the legiſlative 
act of attainder and forfeiture paſſed by Pennſylvania on the 6th of March 1978, 
* 1s to be conſidered as an act of a ſovereign independent State, it is concluſive proof 
chat Andrew Allen was once a ſubject of 2 and had forfeited his eſtate 
including his debts prior to the treaty of peace, for his criminial conduct as a ſub- 
ject If as a ſubje he was attainted and puniſhed by the loſs of his debts the 
treaty of peace did not annul the legiſlative act of forfeiture, and reſtore to him a 
right to recover his forfeited debts. If the treaty of peace did not reſtore to him 
a right to recover ſuch forfeited debts there has been no loſs proceeding from a 
violation of it for which he is entitled to claim before the Board under the treaty 
of amity. And in the following paſſage in a ſubſequent part of the mo 
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The plaintiffs in this caſe (/7amilions vs. Eaton) were allowed by a law of 
% North Carolina, together with others ſimilarly circumſtanced, the option. of 
« taking an oath of allegiance to the State or of departing it. They choſe the 
« latter and were never regarded as ſubjects of the State. Their confiſcated 
&« debts they have been adjudged to be capable of recovering of their debtors. 
c Tt is not to be denied, that the Chief Note El/worth in delivering his ſen- 
« timents on this caſe does ſtrongly imply, if the plaintiffs had been claimed 
« and holden as citizens, and for their crime had been deprived of their debts, 
« that they could not have recovered them under the treaty of peace. This 
opinion the agent for the United States conſiders as a very reſpectable ſup- 
« port of the firſt ground of defence taken in this claim ;—upon all occaſions the 
chief juſtice has been ready to allow the fulleſt force of the treaty of peace 
&« upon caſes within it, and if debts forfeited for treaſon are not in his opinion 
& recoverable in the federal court, it can only be- becauſe he thinks they are not 
« within the operation of the treaty, for if they were, it is difficult to aſſign a 
&« reaſon why they ſhould not be recoverable at law, as well as debts confiſcated 
& by right of war: —In aid of which argument two letters have been produced 
from a learned judge of the United States { Patterſon) to the agent for the United 
States, in anſwer to his enquiries reſpecting the nature and import of certain de- 
cifions therein mentioned, one of which letters, recited in the obſervations dated 
the 27th day of May laſt, gives an account of the caſe of Mutter. and Hamiltons 


againſt Moore therein mentioned, as follows, . 'The declaration ſtates that A. and 


« 7, Hamilton are ſubjeds of the king of Great Britain, - The defendant pleaded 


that the plaintiffs are on the confiſcation act of North Carolina, and payment to 


c the commiſſioners. The plea ſtates that the ſaid A. and J. Hamilton were 
& inhabitants of North Carolina, and continued to be ſo until September 1777. 
« 'To this plea the plaintiffs demurred. I well remember that it was urged by 
« Mr. Noel, one of the counſel on the part of the defendant, that all inhabitants 
« became citzens by the declaration. of independence. On this point the court gave 
6 no opinion, it was not neceſſary ; the caſe did not require it. As it was ad- 
« mitted by the pleadings that A. and J. Hamilton. were inhabitants of North 
« Carolina on the 4th of July, 1776, and continued to be fo till September 1777, 
« a period more than ſufficient for them to make their election agreeably to the law 
«© of nations, I confidered them as citizens of North Carolina, and not as ſubjefs of the 
&« ting of Great Britain. So the law appeared to me as ariſing on the facts de- 
ei tailed in the pleadings. In my judicial capacity I was obliged to take the caſe 
% from the declaration, plea, and demurrer; but I intimated more than once the 
<« propriety of moving to amend the proceedings. It was not done. The deciſion 
C paſſed againſt the plaintiffs. I cannot undertake to ſay of what opinion the 
court would have been, if the plaintiffs had replied that they were ſuljeds of his 


* 


4 Britannic majgſiy, and alſo, ibe treaty of peace. — The diſtinction between a 


% Britiſh ſubject, reſiding. in England, and an American Britiſn ſubject, nevet 
“ entered my head. The only enquiry was, whether it ſufficiently appeared on 
« the pleadings that the plaintiffs were Britiſh ſubjects and could avail themſelves 


„ of the treaty.” 
RESOLVED 


( 8 ) 


"RESOLVED on the ſaid “ firft ground of defence,” and reſerving the other 
Points in the caſe, that it becomes the Board to refrain from all obſervation on 
the general queſtions ſuggeſted inthe above argament ; namely, whether a part of a 
nation becomes independent of the government which had been eſtabliſhed over the 
whole merely by declaring itſelf to be fo, and ſupporting ſuch declaration “ by the 
« ſword?” — whether a part of a nation by thus © carrying on war” againſt that 
which had till then been maintained as the government of the whole; “ making 
% Jaws for their own government; and doing every act of a ſovereign pow- 
« er,” does truly become a ſovereign power ?--whether the aſſertion be well 
founded, that * the formal acknowledgment by his Britannic majeſty added nothing 
« to the real independence of the United States ??—what would have been the 
caſe © if the treaty of peace had never been made?“ - whether „the United 
« States would” have actually continued an “ independent nation though at war 
„„ with Great Britain at this moment?“ —and how far “ the celebration in every 
4 part of the country of the ever glorious and memorable 4th day of July 1776,” 
(according to the language made uſe of before the Board) “ as the anniverſary of 
« their ſovereignty” can affect the preſent cafe ?—that the Board think it fit alſo 
to refrain from all obſervation on the cafe which is in ſubſtance pnt, of an unconditional 
ſubmiſſion on the part of Great Britain to the independence of the United States, 
and to all that had been done under the authority they exerciſed ; becauſe the caſe ſo 
put, is not the caſe which actually exiſts ; there having been no ſuch unconditional 
ſubmiſſion, or acknowledgment of the independence of the United States on the 
part of Great Britain, but a recognition by ſolemn treaty, containing reciprocal /ti- 
pulations, as the price of peace, and for the mutual benefit of both countries :—that 
as it has however been maintained in the Board, that the independence of the 
United States was complete even as againſt Great Britain before the treaty of 
peace, it cannot be improper to ſtate, the impreſſions entertained on that important 
ſubje& by judges of great name and authority in the United States, from their 
opinions judictally delivered and as the ſame are recited and referred to in the paper 
read by Mr SiTGreaves, and put on the minutes of the Board on the 19th day 
of February laſt, in the caſe of the Right Reverend Charles Inglis z— That in the 
caſe of Marre adminiſtrator of Jones againſt Hylton, decided in the ſupreme 
court of the United States in February 1795, Judge Cuast, in ſtating the out- 
line of reciprocal ſtipulation contained in the treaty of peace, expreſſes himſelf 
as follows, „ I wi now proceed to the conſideration of the treaty of 1783. 
«-Ft is evident on a peruſal of it what were the great and principal objects in view 
1 oy both parties. There were four on the part of the United States, to wit, 
Fig, An acknowledgment of their indeper dence by the crown of Great Britain. 
Second, A ſettlement of their weſtern bounds. Third, The right of fiſhery. 
« And fourth,” | he free navigation of the Miſſiffippi. There were three on the 
part of Great Britain? &c. the recovery of debts provided for by the four:h 
article being referred tot as the firſt of theſe” three objects - and another learned 
judge of the United States { Paterſon ) whoſe opinion in the ſaid cafe is alſo recited 
in the ſame paper, obſerves as follows. The traders and others of this country 


L « were 


3 


were largely indebted to the merchants of Great Britain. To provide for pay- 


« ment of theſe debts, and give ſatisfaction to this claſs of ſubjects, mult have 
e been a matter of primary importance to the Britiſh miniſtry. This doubtleſs is 
e at all times, and in all ſituations, an object of moment to a commercial country. 
The opulence, reſources and power of the Britiſh nation, may in no ſmall degree 
e be aſcribed to its commerce: it is a nation of manufacturers and merchants. 
« To protect their intereſts and provide for the payment of debts due to them, 
« eſpecially when thoſe debts amounted to an immenſe ſum, could not fail of 
&« arreſting the attention, and calling forth the utmoſt exertions of the Britiſh 
c cabinet. A meaſure of this kind it is eaſy to perceive would be purſued with 
„ unremitting diligence and ardor.—Sacrifices would be made to enſure its ſucceſs, 
* and perhaps nothing ſhort of extreme neceſſity would induce them to give it up.“ 
— Concluſions which are not weakened by the conſideration, that although it is 
true the greater part of the © immenſe debt thus provided for, was due to Britiſh 
merchans, part of it was alſo due (in the language of the treaty of amity) “ to 


others his majeſty's ſubjects.“— That another learned judge, whoſe opinion in 
the caſe of M*Call againſt Turner, was publiſhed at full length, and ſpecially 


referred to on the part of the United States in their printed anſwer to the claim of 
William Cunningham and co. namely, judge Pendleton, expreſſed himſelf in the 
Virginia convention (of which he was preſident) when debating on the adoption of 
the federal conſtitution, as follows: ** Congreſs were empowered to make war and 
% peace. A peace they made, giving us the great object, independence, and yield- 
sing us a territory that exceeded my moſt ſanguine expectations. Unfortunately 
* a ſingle diſagreeable clauſe, not the object of the war, has retarded the perform- 
* ance of the treaty on our part. Congreſs could only recommend its perform- 
„ ance, not enforce it. That in order to determine the preſent queſtion, the 
Board have only to apply the plain and unambiguous terms of the ſaid fourth 
article, for which = ſacrifices”? were thus held to have been, and certainly were 
made on the part of Great Britain; — and that the terms thereof are plain and un- 
ambiguous ſtands conſirmed by the reſpectable authority already referred to. On 
te the beſt inveſtigation (ſays judge Chaſe) which I have been able to give the 
t fourth article of the treaty, I cannot conceive that the wiſdom of man could 
.« expreſs their meaning in more accurate or intelligible words, or in words more 
4 proper and effectual to carry their intention into execution — and judge Pater- 
ſon expreſſes himſelf thus“ The phraſeology made uſe of leaves in my mind no 
« room to heſitate as to the intention of the parties. The terms are unequivocal 
and uni verſal in their {ignification, and obviouſly point to, and comprehend all 
e creditors, and all debtors previouſly to the gd September 1783. In this article 
« there appears to be a ſelecbion of expreſſion, plain and extenſive in their import, 
« and admirably calculated to obviate doubts, to remove difliculties, to deſignate the 
ec objects, and aſcertain the intention of the contending powers.“ The words 
& creditors on either fide embrace every deſcription of creditors.” — All creditors 
<« on either ſide without diſtinction muſt have been contemplated by the parties in 
« the fourth article: Almoſt every word ſeparately taken is expreſhye of this an; 
cc a 


R Aa 


„ 


% and when all the words are combined and taken together, they remove every 
« particle of doubt.” That the ſame impreſſion of the ample, comprehenſive 
and unreſtrained force of the ſaid fourth article, is further confirmed by another 
learned judge {Sitgreaves} in the opinion delivered by him in the caſe of Hamilton 
againſt Eaton, in June 1796, alſo referred to and recited in the abovementioned 
paper, entered on the minutes of the Board in the caſe of Inglis ; the ſaid learned 
judge, in ſtating the general and unlimited import of the expreſſion © all creditors 
on either fide” in the ſaid fourth article, where no other diſtinction of perſon or 
character was intended than that of being on the one {ide or the other at the peace, 
having therein referred to the ſeveral diſtinctions of character anxiouſly marked 
out in the very next article, viz, the ff, where ſuch diſtinctions were intended, 
(but which ff article has no relation to the recovery of the debts ſecured by the 
. Fourth article) as follows: —“ The fourth article contains the only ſtipulation with 
i reſpect to debts in the whole inſtrument. It is mutual and general in its expreſ- 
% ſion, not limited or reſtrained by any particular words 10 any deſcription of perſons, 
« as is evident in the i article. If that had been in the contemplation of the 
« parties, they could not have overlooked the neceſſity for theſe diſtinctions, nor 
© are we at liberty to preſume it. In the next article, the diſtin&ion is made 
e with great accuracy with regard to thoſe who endeayor to procure a reſtitution 
&* of their lands and other property: That the extent equally unlimited of the 
expreſſion ** /awful impediments”? is likewiſe referred to and explained by the ſame, 
and other learned judges of the United States, whoſe opinions are quoted in the 

abovementioned y 2 in the caſe of Inglit, judge Chaſe having expreſſed himſelf 
on that ſubje& as follows —* Shall meet with no lawful impediment ;” thatis, with 
© noobſtacle (or bar) ariſing from the common law, or acts of parliament, or ads 
4 of congreſs, or acts of any of the States, then in exiſtence, or thereafter to be 
& made, that would in any manner operate to prevent the recovery of ſuch. debts as 
©. the treaty contemplated.” —& The prohibition that no lawful impediment ſhall 
* be interpoſed is the ſame as that all lawful impediments ſhall be removed. The 
© meaning cannot be gratified by the removal of one impediment and leaving ano- 
« ther; and a fortieri, by taking away the leſs and leaving the greater; theſe 
& words have both a retreſpedive and future aſpect.“ Judge Paterſon, „The 
4 words ſhall meet with =o lawful im pediment refer to legiſlative acts and every 
* thing done under them, ſo far as the creditor may be affefted or obſtructed in regard 
44 to his remedy or right. All lawful impediments of whatever kind they might be 
% whether they related to perſonal. diſabilities, or confiſcations, &c. are removed. 
% No aft of any State legiſlature ſhall obſtruct the creditor in his courſe of reco- 
« very againſt his debtor.” — Judge Cuſhing,, the words © all meet with no law- 
« ful impediment,” are as ſtrong as the wit of man could deviſe 10 avoid all gfecl. 
* of ſequeſtration, confilcation, or any obſtacle thrown in the way by any law 
4% particularly pointed againſt the recovery of ſuch debts.” And to ſhew 
that a Jawful impediment might operate within the meaning of the treaty, though 
there ſhould be no Ag h at the date of the treaty of peace, judge Wilſon 
obſerves, that the /ourth article © is not confined to debts exiſting at the time of 
1 making the treaty, but is extended to debts heretofore contradted.” 


That 
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That the expoſition thus given, /ince the treaty of amily,_ viz. in the year 1796, 
by the learned judges of the United States above named, correſponds with the 
opinion which, on mature deliberation, the Board have clearly formed on this 
ſubject, and which they now declare, viz. | | 


That the ſame inſtrument, by the ie article whereof his Brittannic majeſty on 
the 3d day of September 1783, © acknowledged the United States“ (not to have 
been from the 4th day of July 1776, but) * 70 be free, ſovereign, and independent 
States; that he treated with them as ſuch, and relinquiſhed all claims to the 
«« government, propriety, and territorial rights of the ſame,” provided alſo in effect 
by the mutual ſtipulation in favor of “ creditors on either fide,” contained in the 
fourth article thereof, that no act which had then been, or ſhould thereafter be 
done or paſſed, by or under the authority of the ſaid United States, or any of them, 
whatever might be its form or import; whatever the terms therein employed; 
whatever the extent of power thereby aſſumed or declared; whatever the character 
thereby aſcribed to the individual againſt whom it was directed, ſhould be ſuffered to 
operate as a lawful impediment to the recovery of debts, . theretofore contracted”? 
to a creditor on the fide of his Britannic majeſty at the date of the ſaid treaty : Nor 
can the objection be ſupported, that the above interpretation would extend to the 
ordinary operation of criminal lago in caſes of felony, and ſuch other offences as did 
not ariſe from the part taken by individuals during the war; for ſuch ordinary ope- 
ration of criminal law thus ſuggeſted as the ground of an objection, has no relation 
whatever to the ſubject matter of the ſaid article: That in the caſe of the Right 
Reverend Charles Inglis, the Board by their unanimous reſolution of the /wventy- 
firft day of May 1798, determined, that an act of the State of New-York paſſed 
during the war, attainting the ſaid Charles Inglis for the imputed crime of adhering 
to his Britannic majefly was a lawful impediment within the meaning of the treaties; 
the only difference between that caſe and the preſent conſiſting in the different 
words of deſcription contained in the two ſeveral acts; but as the act of the State 
of Pennſylvania cannot have any greater effect or operation againſt the fourth article 
of the treaty of peace than that of New Vork, and as the fact charged to be a 
crime, viz. adherence to the cauſe of his Britannic majeſty is the ſame in both 
caſes, the mere words of deſcription gſumed in the act of Pennſylvania, cannot 
prove againſt the true character of the party as a Britiſh ſubject, or give efficacy to 
itſelf, ſo as to take the caſe out of the meaning and operation of the ſaid article: 
Nor does it appear how the claimant became lawfully ſubjected to that State any 
more than the ſaid Charles Inglis to the State of New York, or the former leſs 
entitled to the character of Britiſh ſubje& than the latter :—That all general argu- 
ment on the declaration of independence, and the effect of acts done under it, 
whether by the law of nations, or by virtue of the alledged retroſpect of the above 
recognition by the treaty of peace, is therefore precluded, ſo far as regards the 
preſent ſubject, by the plain terms of a pofitrve compat:— That the comprehenſive 
expreſſion © creditors on either fide,” contained in the fourth article of the ſaid 
treaty, unreſtrained by exception, by deſcription of ſpecial character, or reſtriction of any 
kind, was evidently ſelected for the very purpoſe of ayoiding all doubts or B 
whic 
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which might otherwiſe have been raiſed upon ſuch diſtinctions of character, as (with 
reference to a different ſubject) are anxiouſly delineated in the article immediately 
following: That if the claimant could be ſaid to have at any time made his election 
in favor of the United States under the declaration of independence, and fo 
departed for a time ſubſequent to that᷑ event from his native allegiance, (the contrary 
of which appears to have been the caſe) his return to, and having been on the fide 
of his ſaid native allegiance at the peace, would have ſecured to him the benefit of 
the ſaid fourth article of the treaty.—That accordingly, having been on the fide 
of his Britannic majeſty at the date of the treaty of peace, and being a natural born 
ſubje& of his ſaid majeſty, not barred by the acceptance of citizenſhip, from the 
right of claiming againſt the United States, the claimant is entitled under the treaty 
of amity, to complain to this Board of the ſaid act of attainder and confiſcation 
before recited, as being a lawful impediment within the deſcription of the fourth 
article of the treaty of peace, and the ſixth article of the treaty of amity, to the 
recovery of ſuch debts, as he ſhall prove to the ſatisfaction of the Board, within 
the meaning of the ſaid treaties : 


And in regard to the ſtatement before recited of the agent for the United 
States, which has been referred to in the Board as follows, “even in Weſtmin- 
** ſter hall the judges have frequently declared, that the acts of the legiſlatures 
* of the ſeveral States which were paſſed during the late war, could be regarded 
* by them in no other light than acts of independent States.“ That no caſe has 
ever occurred in the courts of Weſtminſter hall where the above general propo- 
ſition was ſo declared; and occaſions have not frequently occurred for conſidering 
that ſubje&t ; nor is it the practice of the judges to enter upon the diſcuſſion 
of matter not neceſſary to the termination of the queſtion. before them: But 
whatever has been faid by any of the judges in Weſtminſter hall which may be 
held as applicable to the 1 5 queſtion, will be found correctly to agree with 
the principles and concluſions now declared by the Board ;— the ſaid principles 
and concluſions containing nothing inconſiſtent with that perfect reſpect which is due 
to the independence of the United States, as the ſame was recognized on the part 
of his Britannic majeſty, by the fir/t article of the treaty of peace. 


And the ſaid reſolution having been read Mr. Firsztuons and Mr. SiT- 
GREAVES withdrew. * "a | | 


Exiraded from the proceedings of the Board. Wel Duma 
| G. EVANS, Szcazrazr. 


Commiss10NERs8? 
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| Conmmuonaes' Orxice, 
* Philadelphia, 9th July, 1599. 


PrEeSENT, 


Mr. MACDONALD, 
Mr. RICH, 

Mr. FITZSIMONS, 
Mr. SITGREAVES, 
Mr. GUILLEMARD. 


In the Caſe of DANIEL DuLany. 


Reaſons for withdrawing from the Board on the occaſion of the order propoſed to 
be made, on the 27th of February 1799, in this caſe. : 


I. Bzcavss the ſaid propoſed order appears to be intended to carry in- 
to effect the proceeding in this caſe, of the 6th Auguſt 1798, notwithſtanding the 
proteſt of Mr. Frrzs1noxs in relation to that proceeding. | 


2. Brcaufe, from the preliminary reference to certain orders of the 14th and 
18th December and the 8th January laſt, which orders although not aſſented to by 
us were not then deemed of ſufficient importance to induce a ſeparation from the 
Board, there is ground to apprehend that our preſence on ſuch occaſions has been 
and therefore may again be conſtrued into an acquieſcence in the validity of the 
proceeding aforeſaid of the 6th Auguſt 1798; which conſtruction we defire to re- 
move and to avoid. | 


3. Becauſe, being perfectly fatisfed, on the claimant's own ſhewing, that the 
treaty of amity does not give to the Board any cognizance in this caſe, we are de- 
termined not to participate by our preſence in the exerciſe of a power which we be- 
heve has not been veſted in us. 


THOMAS FITZSIMONS, 
8. SITGREAVES. * 


In 


8 


In the ſane Caſe. 


; Declaration, by Mr. SiTGREAVEs, of the reaſons for his opinion, that this caſe 
| is not ſubmitted by the treaty to the deciſion of the Board. 


As I was not a member of the Board on the'6th of Auguſt laſt ; and as 
no occaſion, except the preſent, has ſince occurred, which I deemed to be proper 
for the explanation of my opinion on this caſe; I now deſire to put upon the mi- 


nutes ſome reaſons which have influenced me to concur in the third propoſition of 
the preceding declaration, 


This claim, as I collect from the averments or the admiſhon of the claimant, 
appears to be preferred by him as reſiduary legatee of Ann Taſker, for loſs which 
he alledges that he bas ſuſtained by the reduction in value of the reſiduum of the 
perſonal eſtate of the teſtatrix; inaſmuch as many debts contracted to her were 
tendered to the executor and received by him, in paper money which had depre- 
ciated, and which is ſaid to have been within the proviſions of an act of the legiſla- 
ture of the State of Maryland, paſſed in 1777, whereby it was enacted, that 
bills of credit of a certain deſcription . ſhall paſs current and be received in payment 
« and diſcharge of all manner of debts; and further that if any creditor ſhall refuſe 
to receive the ſaid bills of credit, when tendered in payment of any debt, ſuch cre- 
ditor ſo refuſing ſhall forever be barred from ſuing for or recovering ſuch debt, or fo 
much thereof as ſhall be tendered as aforeſaid, and the ſaid debt or ſo much thereof 
as ſhall be tendered ſhall be forever extinguiſhed; and if after ſuch tender and refu- 
fal, the creditor ſhall refuſe on demand to give up the evidence of the debt or to give 


a diſcharge, it ſhall be lawful for the debtor to ſue for and recover his damages not 
exceeding the ſum due, with coſts of ſuit. 


It appears that Ann Taſker the original creditor, and the debtors were inhabitants 
of Maryland, that the debts were contracted and payable in Maryland, and that 
Daniel Dulany the elder, the executor, was a citizen of Maryland and ſo continued 
from the date of the letters teſtamentary until his death ſince the peace, in ſolvent 
citcumſtances, ſufficient to meet all pecuniary reſponſibility on account of his exe- | 
cutorſhip, that the money aforeſaid was paid to the ſaid executor before the peace, * 
and that the executor accepted the ſaid payments in diſcharge of the ſaid debts, and 


cancelled and delivered up the obligations and other evidences thereof or gave 
acquittances to the debtors. 


Neither the treaty of peace nor the treaty of amity, provided for the retribution 


of all loſſes which grew incidentally out of the war. Tho ſtipulation of the my, 
i 0 
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of peace, is ſpecial and reſtricted to creditors only, © creditors on either fide ſhall 
„ meet with no Jawful impediment to the recovery of the full value, in ſterling 
© money, of all bona fide debts heretofore contracted:— The fixth article of the 
treaty of amity reciting that © 1t is alledged by divers Britiſh merchants, and others 
“ his majeſty's ſubjects, that debts to a conſiderable amount, which where bona 
* {de contracted before the peace, ſtill remain owing to them by citizens or'iinha« 
<: bitants of the United States,” and that by reaſon of lawful impediments ſince 
the peace, the recovery of the ſaid debts, has been delayed or the value and ſecu- 
rity thereof impaired, . ſo that by the ordinary courle of judicial proceedings, the 
©* Britiſh creditors cannot now obtain and actually have and receive full and adequate 
„ compenſation for the loſſes and damages which they have thereby | ſuſtained,” 

ſtipulates that the United States in all tuch caſes. will make full compenſation for 
the ſame to the ſaid creditors, a claimant therefore: muſt be a Britiſb creditor of a 

debt which ſtil] remains owing to bim by a citizen or ãnhabitant of the United States. 


The principle then, which is aſſumed on this occaſion lies at the root of the claim, 
to wit, "That the claimant, Daniel Dulany, a Britiſh ſubject, became immedi- 
& ately. on the death of the teſtatrix, Ann Taſker, as reſiduary legatee under her 
* will, entitled to and creditor in equity in, all debts due to the teſtatrix at the 
« time of her death. I am of opinion that nothing can be more incorrect than 
this propoſition; that the converſe. thereof is inconteſtably true, and that by the 
known and eſtabliſhed rules of law and equity, all the right and intereft and power 
of the teſtatrix in and over the debts which were due to her, devolved upon the 
executor, who from the moment of her deceaſe, became both in law and equity, 
excluſively the creditor of thoſe debts, he alone could lawfully demand payment, 
inſtitute ſuits for their recovery, or give acquittances to the debtors, the reſiduary 
legatee could do neither, the releaſe of the reſiduary legatee could not diſcharge tho 
debtor againſt the action of the executor z and it is inconceivable that he can be a 
creditor who has no power to acquit or diſcharge the debtor :—A. refiduary legatee 
has a right only to what remains after payment of debts and other legacies; and the 
amount of his right muſt depend upon an account to be taken and a liquidation of 
the whole; which neceſſarily pre-ſuppoſes the right of the executor to collect, to 
alien, and to diſpoſe of the aſſets, in order to make ſatisfaction for thoſe demands 
which muſt precede the reſiduum. The title of the executor is ſpeciſie to each and 
every part of the perſonal eſtate, the intereſt of the reſiduary legatee is only in the 
general ſurplus, after the adminiſtration is complete. He is certainly not entitled 
do all the debrs, becauſe other demands mult be firſt paid out of them; and of what 

particular debts will it then be ſaid that he is the creditor, by reaſon of his retiduary 
intereſt? Is it the debt of A. or of B? Is it the debt which was diſcharged in 
ſpecie, or that which was paid in depreciated paper? The truth is, that he has no 
right to any, no power over any that between him and the debtor there is no 
ſort of privity or relation; while between the executor and the debtor the privity 
continues in all the force in which it ſubſiſted between the original parties, that the 
right of the executor is preſent, poſitive, and ſpecific; the demand of the reſiduary 
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legatee is future, contingent, and uncertain. 
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I believe it therefore to be very clear that the executor, and not the reſiduary 
legatee was in law and in equity, the abſolute creditor of the debts due to the 
eſtate of Ann Taſker, this executor, who became veſted with her full power 

over the debts, as well by her own ſpecial confidence and appointment as by the 
known and ſettled operation of law, was a citizen of the State of Maryland, 
and not a Britiſh ſubject. He was entitled to no exemption from the general 
effect of the laws to which he and the debtors were equally parties, or to any 
benefit of a ſtipulation made in favor of the ſubjects of another nation. 


The reſiduary legatee was not the creditor of any one debtor—he was entitled 
merely to the reſiduum after a due adminiſtration. If, to his prejudice, the eſtate 
had not been duly. adminiſtered, the executor has been ſufficiently reſponſible, 
and the remedy againſt the executor unimpaired by any legal impediment. But 
if circumſtances occurring in the courſe of a faithful adminiſtration, have leſſened 
the amount which he expected the reſiduum to produce, it is a misfortune which 
has grown out of the war, but to which the treaties have no reference. 


Nor is this a merely formal objection: It is properly admitted by the claimant, 
that the treaty made between his Britannic majeſty and the United States of 
“% America, bearing date the zd day of September 1783, could not of itſelf revive 
“ his remedy for the recovery of ſuch debts ; the ſaid treaty reviving his remedy 
« only in thoſe caſes where the ſuits could be ſuſtained in the name of a ſubject 
ce of his ſaid Britannic majeſty.” And it is ſubſtantially true that the treaty of 
I 794, provided for compenſation to ſuch creditors only whoſe remedy was reſtared 
or revived by the ſtipulation of the former treaty ; which can, by no equitable 
conſtruction be deemed to require that the eſtabliſhed forms of judicial proceeding 

ſhould be altered in favor of Britiſh creditors, or by particular or partial regula- 
tions be made to bend or yield to the ſpecial caſe of every individual who had con- 
ſequentially or incidentally ſuſtained damage by the war. The extravagance of 
ſuch a doctrine; will be illuſtrated by ſappoſing that in this caſe, there had been 
two or more joint reſiduary legatees, of whom all except the claimant were Ame- 
rican citizens. By what ſtrange or complicated perverſion of the eſtabliſhed modes 
of ſuit could the adminiſtration of juſtice in the courts of the country be ſo modi- 
fied as to meet the demand of a caſe thus circumſtanced, and agreeably to the 
doctrine contended for on the part of the claimant, ſecure his alledged right with- 
out impairing the operation of the law in regafd to the citizens who would confeſs- 
edly be bound by it in all its conſequences? It was in effect agreed by the treaty 
of peace, that a free courſe ſhould be allotted to the judicial proſecution of the 
demands of creditors on either fide, but not that the courſe of judicial proceeding 
ſhould be diverted or led aſide from its ordinary channel in every perplexed or 
fanciful direction which might be thought * to facilitate the Fa. of every 
claimant. It agreed in effect to reſtore the creditor to the ſame ſituation in which 
he would have been, if no impediments had been interpoſed to prevent his remedy 
but not to deviſe or invent new remedies inconſiſtent or incompatible with the whole 
ſyſtem of juriſprudence. It operated as a repeal of the legiſlative acts vo 
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been made impairing the right of Britiſh creditors to avail themſelves of the ordi- 
nary modes of relief; but did not require that laws ſhould be paſſed to afford them 
modes of relief unknown before the conteſt between the two nations. 


As the preceding reaſons, deduced from facts which are peculiar perhaps to this 
caſe, are ſufficient to determine my judgment and conduct herein, I forbear to 
enter into the diſcuſſion or conſideration of other queſtions which have been raiſed 
and which are common to a large claſs of caſes. I only think it proper, in order 
to prevent miſapprehenſion, to declare that it is perfectly clear to my underſtanding 
that the expreſſion, © lawful impediment,” in the treaty of peace, can mean only 
impediments created by the law, and cannot by fair interpretation be extended to 
include impediments of fact or impediments directly ariſing from the act of the. 


creditor or his authorized agent. 
S. SITGREAVES. 


Extrafted from the proceedings of the Board. 
G. EVANS, SeckETARY- 


— - 


To the Commiſſioners for carrying into Effet the Sixth Article of the Treaty of Amity, 
Commerce and Navigation, concluded between his Britannic Majeſty and the 
United States of America. 


The memorial of John Bowman, William French, Andrew Buchannan, James 
Hopkirk, Ronald Crawford and John M*Kee, who ſurvived Alexander Speirs 
deceaſed, merchants trading under the firm of Alexander Speirs, John Bow- 
man and company, of Glafgow. 


RESPECTFULLY SHEWETH, 


Thar the memorialiſts are and always have been ſubjects of his Britannie 
majeſty. 


That the ſaid houſe of Alexander Speirs, John Bowman and company, for 
many years prior to the American revolution, carried on extenſive buſineſs as 
merchants in the then colony now State of Virginia, where they had eſtabliſhed 
fourteen different ſtores under the management and direction of their factors. 


'That 


1 


That at the time their factors were generally obliged to leave Virginia undet 
the act and proclamation for enforcing the ſtatute ſtaple, there were numerous and 
extenſive debts before then bona fide contracted, due and owing to them by differ- 
ent citizens of the United States, at each of their ſaid ſtores, all of which with the 
intereſt thereon accrued, ſtill remained due owing and uncollected, at the definitive 
treaty of peace between Great Britain and the United States, 


Your memorialiſts further beg leave to ſtate and ſhew, that notwithſtanding 
every exertion and induſtry of your memorialiſts through their agents and collec- 
tors employed and ſent out at the peace and continued ever ſince, a very large 
part of the ſaid bona fide debts ſtill remain due and owing by, and uncollected 
from divers citizens of the States of Virginia and North Carolina, whoſe eſtates 
were reputed and believed ſolvent at and ſince the peace; that the recovery of the 
ſaid debts has hitherto been prevented by the lawful impediments in the ſaid States, 
ſince the peace, which have heretofore been ſtated to the Board, and that full and 
adequate compenſation for the ſame cannot now be actually obtained, had and 
received in the ordinary courſe of juſtice ; and that the loſſes and damages they 
have ſuſtained, have not been * by the manifeſt delay, negligence or wil- 
ful omiſſion of your memorialiſts. 


True and accurate ſtatements of the principal ſum of each particular debt yet 
due, outſtanding and uncollected, the names and reſidence of the ſeveral debtors, 
the nature of each demand, and the dates of the ſpecialties notes and ſigned ſettle- 


ments accompany this memorial, and your memoraliſts pray the ſame may be taken 
conſidered and received as forming part thereof. 


2 ſaid ſtatements or ſchedules are deſignated by the marks and figures as 
oW : 


Ne. 1. Liſt of debts due to Alexander Speirs, John Bowman and company, 


merchants of Glaſgow, at their Peterſburg ſtore.—Andrew Johnſton, 
Jun. laſt factor. | 


* 


0 a 
2. SB Debts due at their Oſborne ſtore. 


3. Debts due at their Peterſburg ſtore; Emanuel Walker laſt factor. 


4. SB Debs due at their Warwick ſtore. 


1 
5. SB Debts due at their Mancheſter ſtore. 


42 | 
6. SB Debts due at their Prince Edward ſtore. 


* 
— 
%%% 
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7. SB Debts due at their Charlotte county ſtore. 


8. SB Debts due at their Lunenburg ſtore. 
9. SB Debts due at their Halifax ſtore. 
10. 82 Debts due at their Cumberland ſtore. 
11. SB Debts due at their Mecklenburg county ſtore. 
12. 8B Debts due at their Bedford county ſtore. 
13. SB Debts due at their Amhurſt ſtore. 


s | 
14. SB Debts due at their Richmond ſtore. 


While your memorialiſts pray that this their claim may at preſent be received 
for each and every of the principal ſums ſtated in the above liſts, with legal 
intereſt from the times when by the ſpecial contracts or the cuſtom of the trade 
intereſt became chargeable, to prevent all miſunderſtanding or any imputation on 
theni, of claiming any farthing not juſtly due and owing, they think it neceſſary 
here to ſtate, that the foregoing liſts have been made out for ſome conſiderable time 
paſt ; that in a concern of this magnitude, a regard to their own intereſt as well as a 
molt ſincere deſire to leſſen the burthen of the United States, dictated the propriety 
of keeping their agents and collectors employed in endeavours to collect as much as 
poſſible from the original debtors or their repreſentatives; that they are yet em- 
ployed in that buſineſs, and your memorialiſts are not without hopes that conſiderable 
credits may yet be given on the above liſts. 


Your memorialiſts therefore pray, that they may hereafter be indulged in the 
priviledge of filling additional ſchedules in which the above named debtors will be 
claſſed according to the nature of the demand, the circumſtances of the debtor at 
the peace, during the exiſtence of lawful impediments, and at preſent, together with 
the neceffary calculations in which ſchedules credit will be duly and faithfully given 
ſor all ſuch ſums of money which may have been, or yet may be collected, and from 
which will be omitted all ſuch demands, if ſuch there are, for which your memori- 
aliſts on the moſt mature conſideration, ſhall not think themſelyes juſtly and con- 
ſcientiouſly entitled to compenſation within the true intent, ſpirit and meaning of the 


treaty. 
"WILLIAM MOORE SMITH, 
161þ ORaber, 1798. ; General agent for claimants. 


To the 


Q 
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To the Commiſſioners for carrying into Effet the Sixth Article of the Treaty of 
Amity, Commerce and Navigation, concluded between his Britannic Ma- 


' jeſly, and the United States of America, on the igth November 1794. 


The anſwer on the part of the United States to the memorial and claim of John 
Bowman, William French, Andrew Buchanan, James Hopkirk, Ronald 
Crawford and John M*Kee, who ſurvived Alexander Speirs, deceaſed, Mer- 


chants trading under the firm of Alexander Speirs, John Bowman and co, of 
Glaſgow. 


N OT admitting or confeſſing that the ſeveral debts or any of them ſet 
forth by the claimants, were juſtly due at the date of the execution of the treaty 
of peace, to wit—On the third day of September 1783, or remain at this time 
due, nor admitting that the ſeveral perſons ſtated to be debtors or any. of them 
were citizens or inhabitants of any one of the United States when the faid treaty 
of peace or when the treaty of amity was finally concluded, but faving and reſerv- 
ing all juſt exceptions to the proofs of theſe matters when any ſuch ſhall be offered 
to the Board and the benefit of repelling them by other teſtimony if neceſſary, 
the agent for the United States will proceed to anſwer the mattexs':n the ſaid 
claim ſet forth ſo far as he has been informed of the ſame. 


On the liſt of the claimants, Brunſwiek ſtore, No, 6;Lewelling Williamſon appears 
to be a debtor to the claimants to the amount of LF. - From an executiom 
iſſued in the name of the claimants, a copy of. which accompanies this anſwer, it 
appears that the claimants obtained a judgment againſt Lewelling Williamſon and- 
on that judgment ĩſſued the beforementioned execution, teſted the 26th of June 
1797, which was endorſed to be diſcharged on the payment of 500 dollars, with 
mtereſt from the- firſt of September 1783 until paid, and nineteen dollars an 
fixteen cents coſts. To which writ the marſhal of Virginia on the 13th of No- 


vember 1797 returned, that he could find no goods or chattels of the defendant's 
whereof to make the debt and colts; | | 


From the information communicated to the agent for the United States. it ap- 
pears that Lewelling Williamſon was ſolvent at the peace in 1783, and continued 
fo a ſhort time thereafter, when he became inſolvent during the exiſtence of legal 
impediments in Virginia, as determined by the Board in the claim of Cunningham 

| ; and 
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and company and is inſolvent at this time. With a belief of the truth of theſe 
facts and on proof of ſuch facts as it is neceſſary for the claimants to produce to 
entitle them to claim, to wit—That they were all Britiſh ſubjects at the peace and 
at the concluſion of the treaty of amity, and that the debt was contracted before 
the peace, the agent for the United States admits that the United States are charge- 
able, with the amount recovered againſt Lewelling Williamſon, viz. five hundred 
dollars with intereſt from the 1ſt January 1783 till paid, after the rate of five per 
centum per annum, and on the claimants giving ſuch an aſſignment of this debt to 
the United States as the Board ſhall direct, the ſame ought to be paid by the 
United States to them, at ſuch time and place as ſhall be awarded by the Board. 


Mn” ' JOHN READ, Jux. 
17th of April, 1799. | / Agent general for the United States. 


The further anſwer on the part of the. United States to the memorial and claim of the 
ſurviving partners of Speirs, Bowman and company. 


Ox the liſt of the claimants Richmond ſtore mou Smith F ber to be 
a debtor. 


From an execution iſſued in the name of the claimants, a copy of which accom- 
panies this anſwer which is ſuppoſed to be for the ſame debt as that ſtated to be due 
by the ſaid John Smith, it appears that the claimants obtained a judgment againſt 
John Smith in the circuit court of the United States for the diſtri of Virginia, 
and on that judgment iſſued, the beforementioned execution teſted goth January 
1798, directed to the marſhal of that diſtrict commanding him of the goods and 
chattels of John Smith to cauſe to be made nine hundred and fix dollars and fifty- 
two cents, and twenty-four dollars and forty-three cents for damages and coſts for 
the non-performance of a certain promiſe and aſſumption whereof the -faid John 
Smith was convicted as appears by the records of that court. To which writ the 
marſhal returned he could find no goods or chattels whereof to make the amount, 
or any part of this execution. 


From the information communicated to che agent for the United States it appears 
that e Smith was ſolvent at the peace in 1783, and continued ſo a _ _ 
i ereafter, 
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thereaſter, when he became inſolvent during the exiſtence of legal impediments in 
Virginia as determined by the Board in the claim of Cunningham and company, 
and is inſolvent at this time. "With a belief of the truth of theſe facts and on 
proof of ſuch facts as it is neceſſary for the claimants to produce to entitle them 
to claim, to wit—That they were all Britiſh ſubjects at the peace and at the conclu- 
ſion of the treaty of amity, and that the debt was contracted before the peace; 
the agent for the United States admits, that the United States are chargeable with 
the amount recovercd againſt John Smith, to wit—Nine hundred and ſix dollars 
and 52 cents with intereſt from the judgment, after the rate of five per centum per 
annum, and on the claimants giving fuch an aſſignment of this debt to the United 
States as the Board ſhall direct, the ſame ought to be paid by the United States to 
them at ſuch time and place as ſhall be awarded by the Board. 


JOHN READ, jus. 


Agent general for the United States. 
9th of M, ay. 


— — 


Additional Memorial and ſpecial averments for evidence in the claim of Speirs, 
Bowman and company, for compenſation for debts contradted at the following 
N fore oo VIZ» | | 
"1 # 
LUNENBURG, 


HALIFAX and In, Virginia. 
* MECKLENBURG, | 


TRE memorialiſts N referring to their memorial and claim already 
before the Board, and to the ſeveral matters and things therein contained, more 
particularly to their engagement to arrange their ſeverat debts under proper claſſes, 
O that an inveſtigation of them might be rendered more eaſy, and to their requeſt 
for time to make ſuch arrangement, beg leave now / to ſtate that in the ſeveral ſehedules 
which accompany this their additional memorial, they have omitted every debt 
ſuppoſed bad at the peace, or which might probably have been loſt if no-lawful im- 
pediment had exiſted finc- the peace, they have ſtated only the actual loſs ſuſtained 
upon many debrs partially paid fince the peace, and they have elaſſed every debt or 
part of debt claimed in the following order: | | 


oy A. 


A, 
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A. Debts on open accounts, ſigned accounts, or notes without ſeal, &c. 


Theſe debts cannot be recovered for the following reaſons : 


1. The open accounts can only be proved by the ſtore books, which the courts will 
not now admit as evidence, and which would have been admitted, and were 
never diſputed before the war. | 


2. The 7 5 accounts, notes, &c. are all barred by the act of limitation, and 
were ſo barred during the exiſtence of lawful impediments, but were not ſo 
barred at the peace, if the courts had been open. 


B. Debts on ſpecialties, ſolvent at the peace and become inſolvent during 
the exiſtence of lawful impediments. 


C. ' Debts on ſpecialties from peſons yet reputed ſolvent, from whom a —_— 
may probably be had, except ſuch deductions of intereſt as juries may chu 
to make and courts to ſanction. 


'D. Debts on ſpecialties from perſons who are dead, and their property divided, 
or who have removed during the exiſtence of the impediments or whoſe reſi- 
. dence and preſent circumſtances are unknown: 


E. Loſſes ſuſtained by deductions of intereſt on debts ſettled by payment, or 
giving new bonds without ſuit. 


F. Loſſes ſuſtained by deductions of intereſt made by j juries, &c. 


In a column of renters and oppoſite to the name of each debtor, at are Nated fuck 
facts ag are deemed material, and the names of the witneſſes by whom the ſame 
may be proved. 


The following is the teſtimony by which the claimants expect to ſupport their 
claims and is the beſt now in their power. 


LUNENBURG STORE. 1 5 0 


John Patterſon their factor at the ſaid ſtore is dead; his hand writing can be 
proved by Chriſtopher M. Cormic, Eſq. of Peterſburg and Jonathan Patterſon. who 
has removed to Kentucky to a regular ſet of books James Burns was his aſſiſtant ; 
it is not known what is become of him; his hand writing can be proved by the above 
gentlemen. There is no perſon who can prove the delivery of the goods, and the 
books are the only evidence of the open accounts. Henry Stokes, Peter Stokes and 
others of Lunenburg ; John Ballard, Newman Dortch and others of Mecklenburg, 
and Jonathan Patterſon now of Kentucky, can prove the ſolvency, inſolvency; 
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deaths, removals, &e. as ſtated in the remarks, Their affidavits are already taken 
ex parte, and the accounts have all been correctly copied and ready to be compared 
with the books, in the preſence of any perſon who may be appointed for _ pur- 
poſe. © The ſum total claimed at this ſtore is fourteen thouſand fix hundred and 
Hrty- ive pounds, fifteen ſhillings and five pence halfpenny, with additional intereſt 
from the firſt day of June 1798, to which time intereſt is calculated in the 
ſchedule. | 


John Patterſon and James Burns aforeſaid, are the witneſſes to moſt of the 
bonds; Henry Stokes and others to ſome few— Newman Dortch, at preſent in 
Philadelphia, can prove the ſeveral deductions of intereſt that they were ſubmitted 
to from the conviction that it was the utmoſt ſum that could be obtained in any caſe 
even upon bond, and that moſt of the debts ſo ſettled at this ſtore were accounts on 
which nothing could be recovered at law. 


HALIFAX STORE. 


The amount of loſs at this ſtore for which compenſation is claimed, is twelve. 
thouſand three hundred and twelve ome fix ſhillings and ten pence half penny, 


with additional imereſt from the firſt day of June 1798, as aforeſaid. 


John Calder the company's factor at this ſtore, is dead. Hector M*Neil who 


was the aſſiſtant, lives in Peterſburg Virginia, and is the witneſs to the ſigned ſet- 
tlements generally, he can prove the books and the hand writing of ſaid Calder, 
who is a witneſs in ſome 145 — Remarks are alſo pretty generally made o 

ſite to the names of the debtors, the truth of which can be eſtabliſned by Hamp- 
ton Wade, James Boyd and others of Halifax, William Willis and Spencer 


Speed of Mecklenburg, and Peter Stokes of Lunenburg, and Newman Dortch, 


above named. 


MECKLENBURG STORE. 


The amount of loſs at this ſtore for which compenſation is claimed is nine thou- 


{and one hundred and ninety<two pounds three ſhillings and one farthing with addi- 
zonal intereſt from the fuſt day of June 1798, as aforeſaid. 


his depoſition has been taken on account of his infirmity. 


John Brown was his aſſiſtant; it is not known what is become of him—they are - 
the ſubſcribing witneſſes to the ſpecialties &c. generally at this ſtore, and the hand . 


writing of Brown can be proved by Mr. Banks, 
as N Remarks 


— 


 \Thomas Banks the company's factor at this ſtore lives in Mancheſter Virginia; | 
he is very infirm and in the different ſuits brought by the company in Mecklenburg, 
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made out as ſoon as-the officers can obtain time for the purpoſe. 
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Remarks are made to the names of the different debtors at this ſtore, theſttuth 
of which can be proved by John Holmes, John Ballard, Lewis Parkam, Thomas 
Burnett, Spencer Speed, and others of Mecklenburg, and the ſaid Newman 
Dortch. At this ſtore there is a claim under claſs. F for deductions of intereſt by 
Judgments and verdicts in ſifteen ſuits. The records of all thoſe ſuits are obtained 


and ready to be delivered herewith, In every other caſe at each of the ſaid ſtores 


where any matter of record is ſtated in ſupport of the claim, copies will be pros 
cured as ſoon as poſſible they have long ſince been applied for and promiſed to be 


7 


The ſaid Newman Dorteh who ſuperintended the tranſcribing and arranging 
theſe liſts and the copying and comparing the accounts with the original books can 
.alſo prove that no claim is brought forward therein for any debt deemed bad or 
ſuſpicious at the peace. 4 6 110 7 


"Theſe three ſtores being near each other and the witneſſes offered in ſupport of 
the claim being in the ſame neighbourhood, the claimants have joined them in this 
ſupplimentary memorial particularly as all the books of the ſaid ſtores are now at 
one place, the houſe of Mr. Thomas Vaughan in the county of Mecklenburg. 

The memorialiſts in filing their ſupplimentary memorial and averments for the 
claims at their other ſtores, will purſue the ſame conduct as in theſe, and if any 
improvement in the arrangement ſhall appear practicable, in the courſe of examin- 
ing into the preſent claim and before the other ſupplementary memorials are finiſhed 
ſo as to facilitate the enquiries it will be adopted, if it can be ſo done without a loſs 
"of time which would over-balance the benefits to ariſe from ſuch improvement. 


WILLIAM MOORE SMITH, 
General agent for claimants. 


23d April, 1799. 


To the Commiſſioners for carrying into Effet the Sixth Article of the Treaty of Amity, 
Commerce and Navigation, concluded betaueen his Britannic Majeſly and the United 
| States of America, on the nineteenth of November 1794. | 

5 CT ag OZIngte oh ein 3603 3 nggimdy alt anngh aamod 3 
The anſwer on the part of the United States to the additional memorial and ſpecial 
averments for evidence in the claim of Speirs, Bowman and company ſor debts 
contracled at their Lunenburg, Halifax and Mecklenburg ſtores, 
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| Tar incomplete ſtate of the original memorial and the ſchedules of debts 
filed with it by theſe claimants, rendered it ĩmproper on the part of the United 
States,. to anſwer the claim in that State, and more particularly as the claimants 

| ; 8 prayed 
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prayed to be indulged in the priviledge of filing additional ſchedules in which the 
debts were intended to be properly claſſed according to the nature of the demands, 
and other information given, which was neceſſary to a proper underſtanding of the 
claim. This the claimants have done with reſpect to three of their ſtores, to wit, 


the Lunenburg, Halifax and Mecklenburg ſtores in their additional memorial which 
will now be obſerved on. © 1 9 b. 


The debts claimed of the United States as due at the three ſtores befote men- 
toned, are divided into ſix claſſes amounting with intereſt to the 1ſt Jane 1798, 
to {36,150' 5 43» | | | 


The firſt claſs of debts on liſt A are repreſented to be due on open accounts, © 


figned accounts, or notes without ſeal &c. and that they cannot be recovered becauſe 
the ſtore books will not now be admitted as evidence, which would have been ad- 
mitted be fore the war. That the ſigned accounts, notes &c. are all barred by the 
acts of limitation, and were ſo barred during the exiltence of lawful impediments, 
but were not ſo barred at the peace. With reſpect to theſe debts, it muſt appear 
that the operation of laws in Virginia contrary to the treaty of peace, have impeded 
the recovery of them, and that the ſame are not recoverable in the ordinary courſe 
of juſtice/that payment has been demanded by perſonal application to the debtors, 
and if denied, that recourſe has been had to ſome tribunals of juſtice having compe- 
tent juriſdiction, which recourſe has been unſucceſsful, even though lawful impedi- 
ments have exiſted in Virginia for a certain ſpace of time, yet ſince the adoption of the 
new conſtitution in 1789, there have been none. At all times perſonal application 
might have been made to che debtors, and it is to be preſumed they would have 
made no difficulty in the caſes of accounts or ſettlements, if the balances were 
really due. 1456: in | | 
The claimant in his original memorial ſtates that notwithſtanding every exertion 
«and induſtry of the claimauts through their agents and collectors ſent out after 
«the peace, a large part of the ſaid debts remains uncolleted/??:; The agent for 
the United States inſiſts that the claimants be required to produce proof of their 
agents, having uſed every exertion and induſtry”? to collect theſe debts for having 
ſaid they uſed every exertion and induſtry to collect their debts it is reaſonable to 
require proof of it. Nothing would be more unreaſonable than to make the United 
States pay claims againft-individual citizens, to whom the creditors have neither 
actually or legally applied for payment, and to whom they have neyer given notice 
that fuch claims againſt them, are in exiſtence. 1 ol zlib ei 28 
Sc Neth des As en c wil 
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As to the aſſertion in the elaim that the ſtore book which was never diſputed 
before the war will not now be admitted to prove their open accounts. It is 
obſerved that the acts of. 1748 and 1755, which permitted this deſcription of 
evidence, which is unknown to the common law never have been repealed and 
exiſt at this moment in full force relative to theſe debts; aud it che claimants have 
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not che means under thoſe laws of proving their debts more than they had before 
the war, it is becauſe the requiſites of thoſe laws have not been complied with, 
and is attributable to their laches. As this ſubje ct is very fully obſerved on in the 
anſwer in the caſe of Cunningham and company, from page thirty-two to page 
thirty-ſix, both incluſive; the agent for the United States will reſt ſatisſied with 

referring the Board to that argument. bolt Wen Hey: 


The operation of the acts of limitation on this deſcription of debts has been 
remarked on in the anſwer to the claim of Dinwiddie, Crawford and company, 
under the head of their upper Mecklenburg ſtore and in other caſes to which the 
agent for the United States prays leave alſo to refer the Board. 


2d. As to the ſecond claſs of debts due on ſpecialties where the debtors were 
ſolvent at the peace and became inſolvent during the exiſtence of lawful impedi- 
ments. If it be ſatisfactorily proven to the Board on the part of the claimants 


that the legal impediments decided by the Board to have exiſted in Virginia con- 


trary to the treaty of peace prevented the recovery of theſe debts, that each 
debtor was ſolvent at the peace; and became inſolvent during the exiſtence of 
thoſe impediments, and is ſo now, and that the ſum ſtated to be due from each 
debtor is juſtly due; in each and every ſuch caſe it is admitted, the United States 
are reſponſible to the claimants except for the intereſt during the war; but this 
admiſſion is not meant to wave what has been before contended that ſuits ſhould be 
brought as well for aſcertaining the amount as to prove that the payment is not 
attainable from the debtor, or to excuſe: the claimants. from the neglect of not 
making perſonal application for the debts. 


3d. As to the third claſs of debts on ſpecialties from perſons yet reputed ſol. 
vent from whom a recovery may probably be had except ſuch deductions of inter- 
eſt as juries may chooſe to make and courts to ſanction. It has been uniformly 
contended on the part of the United States that claimants are bound by a fair inter- 
pretation of the treaties, and by the principles of common juſtice, to reſort to their 
debtors to recover from them all that is in- their power, that if any thing remains 
due after this for which a claim can be ſupported under the treaty of amity, that 
then and only then can a claim be made before the Board for ſuch deficiency. 
The ſtipulations of that treaty never impoſed on the United States the collection 
of all outſtanding Britiſh debts which had been contracted before the late war, and 
were remaining due from American citizens to Britiſh ſubjects. It is not denied 
that the creditors loſs deſcribed in the treaty muſt be fully compenſated : But that 
part of a debt cannot be conſidered as loſt which the debtor is able and may be 
compelled to pay in the ordinary courſe of juſtice. i 0748 


4th. As ta the fourth claſs of debts, repreſented to be due on ſpecialties from 
perſons who are dead and their property divided, or who have removed during the 

exiſtence of the impediments, or whoſe reſidence and preſent circumſtances are 
unknown. 
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unknown. It is inſiſted on the part of the United States, that although the debtor 
is deceaſed, and his property has been divided, it does not follow that the United 
States are to be awarded to pay the debt. By the laws of Virginia the perſonal 
property of the deceaſed is liable in the hands of his repreſentatives to pay all his 
debts, and the lands and real property of the deceaſcd are liable in the hands of his 
heirs or deviſees to pay his ſpecialty or judgment debts, and therefore where the 
eſtate is ſo liable it ought to be purſued by the creditor. Virginia Laws, Reviſal 
of 1794, page 54. Nor although it has been {ſquandered either by the deceaſed 
in his life time or by his repreſentatives, does it follow that the United States are to 
be awarded to pay the debt. If the creditor has neglected for a long time to pro- 
ſecute the debtor, or his repreſentatives when he might have proſecuted them, and 
in this interval the eſtate has been waſted the loſs ought to remain with the creditor 
for his wilful laches, The removal of a debtor from one county to another, or 
from one State to another, or the creditor's want of knowledge at this day of the 
refidence and circumſtances of his debtors, cannot form a ſubject of complaint, or 
give creditors a right to claim compenſation from the United States. 


5th. As to the fifth claſs of debts repreſented to be for loſſes ſuſtained by de- 
duction of intereſt on debts ſettled by payment or giving new bonds without ſuit. 
Theſe deductions it is ſtated were ſubmitted to form a conviction that it was the 
utmoſt that could be obtained even upon bond, and that moſt of the debts fo ſettled 
at the Mecklenburg ſtore were accounts. Intereſt in theſe caſes where the credi- 
tors and debtors reſided in Virginia at the time the debts were contracted in retail 
dealing is not juſtly recoverable. It was not the practice for junes in Virginia for 
goods {old before the war, to allow intereſt, the refuſal of which induced the mer- 
chants to ſell their goods at higher prices. The exorbitancy of price compenſated 
for the denial of intereſt which was generally refuſed by the juries. 


This ſubject is obſerved upon in the anſwer to Cunningham's caſe, pages 62 
and 63, and what is there ſtated is proved to be true by the letters from the 
judges, and other learned gentlemen in the juriſprudence of Virginia, laid before 
the Board by the agent for the United States at different times in that caſe, to which 
the Board are reſpectfully referred. 


Gth. As to the claims for loſſes ſuſtained by deductions of intereſt made by 
juries, &c- This deſcription of claims is ſubmitted to the Board with the obſer- 
vations frequently before made on them on the part of the United States. 


Some remarks will now be made on the teſtimony by which the claimants expect 
to ſupport their claim and which they fay is the belt in their power. 


The Board in their reſolution of the 18th December 1798, E reſolved that 
&* they will receive ſuch evidence only to prove the debts which are the ſubjects of 
claim before them as would have been competent and admiſſible to prove the ſame 

« immediately 
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immediately previous to the operation of lawful impediments in the courts of 
the States where the debtors at that time reſpectively refided ; unleſs upon ſpe- 
cial cauſe firſt ſhewn, and an order of the Board for the admiſhon of evidence 
« of any other deſcription.” To have entitled the claimants to the proof of 
their book debts in the courts of Virginia the following circumſtances would have 
been neceſſary : The plaintiff at the trial would have been called on to ſwear or 
ſolemnly affirm that the matter in diſpute was a ftore account, and that they had 
no other means to prove the delivery therein contained. The oath or affirmation 
is to ſet forth, that the book contains a true account of all the dealings or laſt 
ſettlement of accounts between the parties, and that all the articles therein con- 
tained were bona fide delivered, and that all juſt .credits have been given to the 
defendant. + Such book accompanied with the oath or affirmation would have deen 
received as good evidence to prove the delivery of the articles within two years 
before the ſuit was brought, but not for an article of 'a longer ſtanding, unleſs the 
defendant had removed from the county where the debt was contracted, then the 
time was to be extended to three years. & copy of the book with the like oath 
or affirmation, would have been received in the place of the book, unleſs the book 
was required to be produced at the joining of the iſſue. If the creditor who deli- 
vered the merchandize was dead, his executor or adminiſtrator on making oath that 
there were no witneſſes to his knowledge to prove the delivery of the goods, and 
that the book was found ſo ſtated, and that he does not know of any juſt credit 
to be given; might give ſuch book and oath in evidence for any articles delivered 
within the time aforeſaid. "Phe factor of a merchant reſident in Great Britain 


or Ireland was allowed to take the ſame oath to his book of accounts or to a copy 


thereof which was admiſſible evidence in like manner and under like limitations, as 
was impoſed on the creditor. iy 


Each account ſhould exactly appear before the Board, that the date and amount 
of each item may be ſeen for the purpoſe of aſcertaining what part is within the ope- 
ration of the acts of 1748 and 1755, to which reference has been made. 


Proof of the hand writing of John Patton formerly factor at the Lunenburg 
ſtore, who is now repreſented to be dead, is offered to prove the book debts due at 
that ſtore. The death of a factor at a ſtore rendering it impoſſible to comply with 
the requiſites preſeribed in the two acts, as before particularly ſtated, in the like 
manner as if he had been living, which the proviſions of thoſe laws had in view; 
the courts in Virginia admit proof of the hand writing of the factor and clerk or 
aſſiſtant in a ſtore who made the entries in the ſtore books of original entries. In 
the additional memorial it is not ftated that Fohn Patton made the entries in the flore 
books of original entries. As the proof of this fact would be required in the courts 
of Virginia to entitle ſuch evidence to be admitted there, ſome ſufficient cauſe 


ſhould be ſhewn to the Board according to the terms of their reſolution to ſatisfy 


them to diſpenſe with it, or the Board cannot conſiſtently admit it. 


T heſe 
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Theſe obſervations apply alſo to the evidence to prove the book debts at the 
Halifax ſtore. 


Thomas Banks the company's factor at the Mecklenburg ſtore is repreſented 
to be (till living; if his evidence is to be taken to prove the book debts at this ſtore, 
it is inſiſted that it ſhould be admitted only in the manner in which ſuch proof 
would be received in the Courts of Virginia, unleſs ſufficient cauſe is ſhewn to the 
Board to depart from their reſolution on this ſubject. 


JOHN READ, Jux. 
Agent general for the United Stater. 


4th June, 1799. 


To the Commiſſuners for carrying into Effet the Sixth Article of the Treaty of Amity, 
Commerce and Navigation, between his Britannic Majeſly and the United States 
of America. 


The Memorial of Charles Oſborne, of Yorkſhire, in the kingdom of Great 
Britain, Eſquire. | 


RrsPECTFULLY SHEWETH, 


Thar your memorialiſt is a natural born ſubje& of his Britannic majeſty. 


That on the. fourteenth day of March 1771, William Nicholls, Phineas Bond 
and Samuel Mifflin, of the city of Philadelphia, were juſtly indebted to your me- 
morialiſt in the ſum of ſix hundred pounds Pennſylvania currency, for the payment 
whereof in one year from the date with lawful intereſt at fix per cent, they exe- 
cuted their joint and ſeyeral obligation in the penalty of twelve hundred pounds 
like money. | . 


Your memorialiſt further ſhews, that William Nicholls died inlet that after- 
wards in the year 1773, Phineas Bond died leaving aſſets, and Samuel Mifflin died 
feaying aſſets, and that the repreſentatives of the ſolyent obligors at the treaty of 


peace 
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peace between Great Britain and the United States were citizens of Pennſylvania, 
poſſeſſed of aſſets ſufficient to diſcharge all the debts of the ſaid deceaſed ſolvent 
obligors. 


Your memorialiſt farther ſhews, that the principal and intereſt of the ſaid bond 
remained due and owing at the concluſion of the faid peace to your memotrialiſt, 
that the executors of the ſaid Samuel MiMin not denying their obligation to pay the 
ſaid principal and the intereſt on the ſame, except intereſt during the war, abſo- 
jutely refuled to pay their equal proportion or half part of the ſaid debt unleſs a 
deduction of the ſaid war intereſt was made, which your memorialiſt did not think 
himſelf under any obligation of equity or juſtice to allow. 


Your memorialiſt further begs leave to ſtate and ſhew, that a ſuit was thereupon 
commenced upon the faid obligation which eame on to trial in the ſupreme court of 
Pennſylvania in July 1787, a tranſcript of the record of which will be produced, 
and at the ſaid trial, the jury impanneled to try the iſſue under and in conformity 
to the expreſs charge of the court, deducted fix years and an half year intereſt from 
a debt bona fide contracted before the peace, and then due and owing to the me- 
morialiſt, a ſubje& of his Britannic majeſty. 


Your memorialiſt further ſtates and admits, that the repreſentatives of the ſaid 
Phineas Bond did not avail themſelves or attempt to avail themſelves of the ad- 
vantage of the ſaid verdi& but fo far as the eſtate of the ſaid Phineas Bond was in 


| 5 and juſtice anſwerable for one half of the debt aforeſaid, after the inſolvency 
0 


the ſaid William Nicholls, the ſame with full intereſt has been ſettled and ſatisfied. 


Your memorialiſt ſtates and avers the opinion and verdict aforeſaid to have been 
a lawful impediment ſince the peace, by which he has actually ſuſtained a loſs of 
one hundred and ſeventeen pounds money of Pennſylvania, the amount of fix and 
an half year's intereſt on the one half the ſaid bona fide debt, and the further loſs 
of intereſt upon the ſaid Z117, at the rate of fix per cent. per annum, from July 
1787, when the ſame according to treaty ought to have been recovered, and would 
have been recovered but for the lawful impediment aforeſaid. 


Your memoraliſt therefore prays, that his claim may be received for C117, Penn- 
ſylvania currency, with the intereſt as aforeſaid, and ſuch award made thereod as 
equity and juſtice ſhall require. | 


„ 


WILLIAM MOORE SMITH, 
General agent for claimants. 


20th November, 1798. 
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In the Claim of CHARLES OSBORNE. 


Bzroze making defence againſt this claim the agent for the United States 
feels it his duty. to repreſent that Charles Oſborne reſides in Great Britain, and it 
does not appear from any document before the Board that the claim has been made 
with his privity or conſent or for his benefit, but on the contrary it may have been 
made at the mere inſtance of a ſtranger who without authority has thought proper 
to bring forward this claim, to try a queſtion of the moſt momentous conſequences. 


The agent for the United States ſubmits to the Board, whether it is not juſt and 
reaſonable that there be produced, previous to the filing the anſwer of the United 
States in this caſe, ſome ſatisfactory evidence that the claim has been made with 


the knowledge and by the direction of Charles Oſborne or his attorney duly au- 
thorized. | 3 | 


It is evident that the United States will neceffarily incur great expences in their 
defence againſt the many various claims that have been produced; and the agent 
for the United States believes there can be little doubt, that the Board has not 
authority in any caſe where the claimant ſhall fail to make good his complaint, to 
award that he ſhall reimburſe to the United States the neceſſary expences incurred 
in their defence. This conſideration it is hoped will alone point out the juſtice 
and reaſonableneſs of requiring ſatisfactory evidence by ſufficient powers of attorney 
or other documents, that the claim made in the name of an abſentee has been duly 
authorized by a ſubject of his Britannic majeſty, for his own uſe and benefit and of 


poſtponing until ſuch evidence ſhall be produced the anſwer and defence of the 
United States. 


By the orders of the Board of the 5th December 1798, and 8th January 1799, 
claimants are required to lay before the Board the powers of attorney or other 
authorities by virtue of which claims have been preſented. In but few caſes have 
theſe orders been complied with. In the preſent caſe it could be immediately 
known whether Charles Oſborne had authorized any perſon to file this memorial, 
in his behalf, and whether a power of attorney is now exiſting which gives this 
authority. Ia ſuch a caſe where the order of the Board can be immediately obey- 
ed, it is deemed reaſonable it ſhould be, if it cannot, according to the ſpirit of the 
reſolution of the 1 5th July laſt, notice of the ſame ought to be given to the Board, 
that the United States may not be put to the trouble and expence of enquiries 
which may be uſeleſs from the want of the neceſſary powers to make the claim. a 
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In this caſe the memorial makes mention of a record that is not laid before the 
Board, and the agent for the United States will take occaſion now to obſerve that 
in many inſtances the memorials refer to papers as part thereof, which are not with 
them laid before the Board, and frequently thoſe papers are ſo material that anſwers 
cannot be made before they are inſpected. It would tend very much to expedite 
buſineſs, if the papers referred to in the memorial as parts thereof. were at the ſame 
time exhibited, In ſuch caſes where the complaints are fo incompletely preſented 
if the anſwers on the part of the United States are not made, the Board wil pleaſe 
to aſcribe the delay, not to them but to the claimants. 0 


. 


JOHN READ, fon. 


Agent general for the United States. 
9 May, 1799. 


In the Clam of CHARLES OSBORNE. 


In this caſe the general agent for claimants now files a power of attorney 
from the claimants to Mr. W. Bond, and in no inftance has he yet filed à claim 
unleſs at the inſtance of attornies, in fact regularly conſtituted, or of the parties 
perſonally preſent or ſome one partner of a firm. 


True it is that in moſt inſtances the powers of attorney are in the moſt general 
and ample form to tranſact all the buſineſs of the grantors in as full and ample a 
manner to all intents and purpoſes, as if they were perſonally preſent, and in gene- 
ral theſe powers were executed ſhortly after the peace; it is in the correſpondence 
between the claimants and their attornies, that inſtructions are given to-proſecute 
the claims before the Board. | | 


Moſt of theſe powers will be wanted by the attorniey for other ſes after the 
Board may break up, and have hitherto been detained for the of collecting 
as much as poſſible from the debtors, and to produce if called for at any trial of 
cauſes yet undetermined. 


The general agent has long ſince given particular inſtructions to the claimants to 
ſend out new and ſpecial powers . to make and execute all ſuch releaſes and aſſign- 
| | „ ments 
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t ments as ſhall be directed by the Board, &.“ ſome of theſe have arrived and 
are filed, and duplicates ſince have come to hand. —He is in daily expectation of 
the reſt, and among them, the ſpecial power from the preſent claimant. 


WILLIAM MOORE SMITH, 


General agent for claimants. 
22d May, 1799. 


To the Commiſſioners for carrying into Effet the Sixth Article of the Treaty of Amlty 
Commerce and Navigation, concluded between bis Britannic Majeſty and the United 
States of America, on the 19th November 1794. 


The anſwer on the part of the United States to the memorial and claim of 
Charles Oſborne, 


Tur memorial repreſents that William Nicholls, Phineas Bond, and 
Samuel Mifflin were indebted to the claimant by their joint and ſeveral bond dated 
the 14th March 1771, in £1200 Pennſylvania currency conditioned for the pay- 
ment of {600 one year from the date of the bond, with lawful intereſt at ſix per 
cent. per annum. That William Nicholls died inſolvent in 1773. That Phineas 
Bond and Samuel Mifflin died leaving aſſets. That their repreſentatives were citi- 
zens of Pennſylvania, and poſſeſſed alters ſufficient to ſatisfy all their debts. That 
a ſuit was commenced on the ſaid bond in the ſupreme court of Pennſylvauia, and 
on a trial of the cauſe at the June term 1787, the jury in conformity to the charge 
of the court diſallowed intereſt during the war. The claimant ſtates the opinion of 
the court and verdict of the Jury to have been a lawful impediment fince the peace, 
by which he has ſuſtained a loſs of £117 money of Pennſylvania, being for fix and 


one half years intereft, which with intereſt on that ſum from July 1787, forms the 
amount of the preſent claim. | 


The defence againft this claim reſts on the ground, that in the State of Pennſyl- 


yania, no laws operated againſt the treaty of peace, and the judgment of the court, 
independent of, and unconnected with any ſuch law, is not of itſelf a lawful impe- 
diment within the meaning of the treaties. | a 


It 
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It is not alledged by the claimant that the verdi& and judgment of which he com. 
plains, was connected with, or dependant upon, any legiſlative a& of any of the 
States contravening the treaty of peace in the State of Pennſylvania, where the 
debt which is the foundation of this claim was coutracted, and where the debtors 
reſided, no ſuch act of the legiſlature was paſſed or permitted to operate after the 
concluſion of peace. In the State of Pennſylvania the courſe of juſtice ever ſince 
the peace, has been as free and unimpeded in reſpect to Britiſh creditors as it was 
before the war. The demands of Britiſh creditors againſt American citizens which 
have been proſecuted in the courts of that State, have been judicially decided and 
aſcertained according to the ſame principles and rules of law and equity that pre- 
vailed there before the war; and jultice has been impartially adminiltered in thoſe 
courts without diſtinction of perſons, whether Britiſh ſubjects, or American citizens. 
The verdi& and judgment of which the claimant complains was rendered in the 
ſapreme court of Pennſylvania, in the ſame form and under the ſame laws which 
were in force before the war. The contract was originally made ſubject to the laws 
of Pennſylvania, which ſubmit to the diſcretion of juries and courts the allowance, 
or diſallowance of intereſt according to equity. The contract kas been carried into 
effect and ſatisfied according to the laws in force where it was made, and no new 
law whatſoever has been introduced on the ſubject determined by the jury and court. 
This is all that juſtice required, and more than juſtice the fourth article of the 
treaty of peace did not require. This treaty is not to be underſtood as requiring 
the inititution of new laws or new tribunals for the recovery of debts contracted 


before the war. The lawful impediments meant to be removed by the treaty of 


peace, were impediments proceeding from or connected with legi/lative ads ſubſe- 
quent to the commencement of hoſtilities. In this caſe the verdi& and judgment 
being entirely independent of any legiſlative act contravening the treaty of peace, is 
not a lawful impediment in the contemplation of that treaty, but the diſallowance 
of intereſt being made by a competent tribunal in purſuance of ancient forms. upon 
principles of equity recognized before the war is not to be imputed to the operation 
of a lawful impediment, contrary to the treaty of peace. If the matter complained 
of may be called a loſs, it is not a loſs proceeding from the violation of that treaty. 
It was intended by the fourth article of the treaty of peace that the courts of jultice 
ſhould be completely open to the recovery of Britiſh debts in ſterling value, and the 
courts being open and no law exiſting contrary to that treaty, all was done that the 
treaty required, | ; 


Tt may be ſtated as an uncontroverted propoſition, that no loſs or damage is to be 
retributed by the United. States under the treaty of amity, unleſs it has been occa- 
fioned by a violation of the treaty of peace. In thoſe States where no lawful 
impediments, or in other words no legiſlative acts or ſtatutes containing impediments 
to the recovery of Britiſh debts had been permitted to operate after the peace, no 
caſe of loſs or damage ariſing from the verdi& of a jury and judgment of a court 
can have occurred that is embraced by the ſixth article of the treaty of amity. It 
was not to enquire into and adjuſt the complaints of Britiſh ſubjecis for * and 

mages 
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damages occaſioned by judgments of courts rendered in States where no legiſlative 
acts contrary to the treaty ever operated, and which therefore could not have been 
influenced by any fuch legiſlative acts, but ſuch loſſes and damages only as had 
been occaſioned by the operation of /aws impeding the recovery of Britiſh debts. 
When the demand of a Britiſh creditor ſhall have been fairly and regularly aſcer- 
tained by the judgment of a competent court free from the operation of any legiſla- 
tive act contravening the treaty of peace, ſuch judgment is definitive as to the 
amount of the ſam, principal as well as intereſt ; and when ſuch judgment ſhall 
have been ſatisfied, there can be no foundation for an application to the Board for 
compenſation for a ſuppoſed loſs arifing from ſuch a judgment. Legal judgments 
on the real merits of the demand where no queſtion of lawful impediment is im- 
plicated are not liable to be re-examined before the Board. | 


It deſerves to be attentively conſidered, that there is a material difference between 
the ſixth and ſeventh articles of the treaty of amity in relation to the loſſes and 
damages ſubmitted to arbitration by thoſe two articles, as from their ſuppoſed ſimi- 
larity, the former niay be executed in a manner very injurious to the United States. 


The ſource of foundation of the ſixth article is the operation of legiſlative acts 
contrary to the treaty of peace, which had exiſted, and had produced certain loſſes 
and damages to Britiſh creditors, for which compenſation could not be obtained 
in the ordinary courſe of juſtice when the treaty of amity took effect. 


The ſource or foundation of the ſeventh article is the irregular captures, or con- 
demnations of the veſſels and other property of American citizens under colour of 
authority or commiſhons from his Britannic majeſty. 


The former article repreſents, that the complaints of the Britiſh ſubje&s were 
againſt the /aws which had impeded the recovery of their debts. The latter arti- 
cle repreſents the complaints of the American citizens were againſt illegal captures 
or condem/.ations, The expreſhon uſed in the former article is © operation of lau- 
ful impediments,” that is to ſay, impediments of law or impediments of legiſla- 
tive acts. The expreſſion uſed in the latter, is * irregular or illegal captures or 
condemnations, that is to ſay judicial proceedings and ſentences. . 


The ſixth article of the treaty of amity was not intended to enlarge the rights 
of Britiſh creditors beyond what they were under the treaty of -peace by relieving 
againſt the judgments of the courts of juſtice upon the real merits of the demands 
in caſes where no queſtion of lawful impediments had ariſen ; but complaints 
againſt judgments of courts unconnected with laws contrary to the treaty of peace, 
are not jubmitted to arbitration and cannot be redreſſed. 


The ſixth article does not refer to the ſeventh in any particular; nor has the ſe- 
venth any reference to the ſixth in relation to the ſubjef matter of ſubmiſſion, although 
in 
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ia the ſecond ſection of the ſeventh article there is a reference to the ſixch as to the 
manner of. conſtituting a Board and of receiving teſtimony ; conſequently the 
conſtruction of the ſixth article is not to be influenced in any degree by the ſeventh 
article in relation to the queſtion of re-examining judgments of courts of juſtice 
between Britiſh ſubjects and American citizens, in which no queſtion of lawful 
impediment has been or could be made; and which were rendered upon the merits 
of the demands, independent of any laws contrary to the treaty of peace. 


In the reſolution of the Board on the queſtion of war-intereſt in Cunningham's 
caſe it is ſtated, that in deciding againſt an objection to the payment of war. intereſt, 
they do not preclude, but neceſſarily fave all objections to the payment of intereſt 
which may ariſe out of the contract, or other ſpecial circumſtances of the caſe. = 


The foregoing obſervations ſtate a ground of defence conſiſtent with that reſo- 
lution which had been made concerning claims ariſing out of debts contracted in 
Virginia ; the legiſlature of which State in the opinion of the Board, had paſſed 
laws which impeded the recovery of Britiſh debts. During the exiſtence of ſuch 
lawful impediments in that State, (the period of which the Board has not yet de- 
cided) it is admitted that intereſt on the bonded debts is juſtly due, and if not 
. obtainable from the debtors, ſhould be paid by the United States. 


The defence here meant to be taken is created by the ſpecial cireumflances of the 
caſe ; and is no more confined to a claim for intereſt than to a claim for principal, 
but is equally applicable to both principal and intereſt. It is grounded on this pro- 
poſition, that it is indiſpenſable, on the part of the claimant, to ſhew that the loſs for 
which he applies for compenſation, has proceeded directly or indirectly from a Ai 
lative ad in violation of the treaty ; otherwiſe the caſe is not ſubmitted to the juriſ- 
diction of the Board. In the claim of Charles Oſborne, no ſuch legiſlative act has 
been or can be produced, and therefore the agent for the United States relies that 
15 Board will diſmiſs the claim, as not being within the th article of the treaty 
of amity. 


Agent general for the United States. 


7th June, 1799. 


( 112 +) 


To the Commiſſioners for carrying into Effet the Sixth Article of the Treaty of 
Amity, Commerce and Navigation, concluded between his Britannic Ma- 
Jefty and the United States of America. 


The Memorial of William Shermer, of the Kingdom of Great Britain, Heir, Ex- 
ecutor and Reſiduary Legatee of Richard Shermer, late of Higleworth, in the 
County of Wilts, in the Kingdom of Great Britain. 


ResexcTFuttLy SHEWETR, 


| Trav the ſaid Richard Shermer was, and during his life continued, and 
your memorialiſt is and from his birth has been a fubje& of his Britannic Majeſty. 


Your memorialiſt farther begs leave to ſtate and ſhew that John Shermer, late of 
Bliſland Pariſh, New Kent County, Virginia, deceaſed, on the 11th day of 
June 1766, made his laſt will and teſtament in writing, in due form of law which 
was duly and legally proved after his death, to wit—On the x3th of Februar, 
1775, in which he deviſed and bequeathed the uſe and profits of the whole of his 
eſtate real and perſonal, to his wife during her natural life, and after death he de- 
viſed the ſame to be equally divided between whoever his ſaid wife ſhould think 
proper to make her heir, and his brother Richard Shermer who ſurvived the ſaid 
teſtator, and he appointed his ſaid wife executrix; and Truſton James, Dudley 
Richardſon, George Booth and Thomas Booth, executors of the ſaid will, with 
power and directions to fell the ſaid eſtate after the deceaſe of his ſaid wife, as by 
the faid laſt will and teftament, a copy whereof is annexed will appear. Your me- 
morialiſt further begs leave to ſtate and ſhew that Ann Shermer, the wife of the 
ſaid John Shermer, furvived the teſtator fix days, and on the 1 5th day of January 


1775, ſhe departed this life inteſtate, and without having made any gift, or appoint- 


ment whatſoever, in conſequence of the power given her in and by the ſaid will. 


Your memorialiſt farther begs leave to ſtate and ſhew that afterwards, to wit 
On the 14th day of February +775, the will of the ſaid John Shermer was duly 
proved, che other executors therein named, qualified as ſuch, and ſoon after pro- 
ceeded to ſell the whole eſtate of the ſaid teſtator, to the amount of eleven thouſand 
=_ nas taking bonds with fecurity, payable the »{t day of 

» 17 


Your 


. 

1 

| 
| 
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Your memorialiſt further ſtates, avers and reſpectfully inſiſts, that by the deviſe 
aforeſaid, nothing more than a life eſtate paſſed ro the faid Ann Shermer, with a 
power to make an heir or heirs ; that an act of her own was abſolutely neceſſary to 
be performed to create or deſignate the perſon or perſons who ſhould ſucceed to 
that part of the ſaid John Shermer's eſtate, over which ſuch power was given to 
her, that having omitted, neglected or refuſed to exerciſe ſuch power, the ſaid eſtate, 
on her deceale, by the law of England which in this caſe was then the law of Vir- 
gina, became the ſole property of the ſaid Richard Shermer, father of your memo-" 
rialiſt and elder and only brother and ſole heir at law of the faid John Sher- 
mer, and the ſaid ſurviving executor of the will of the ſaid John Shermer, became 
truſtee for the benefit and behoof of the ſaid Richard; and the purchaſers of the ſaid 
eſtate and their ſureties were the real and bona fide debtors of the ſaid Richard. 


Your memorialiſt further ſhews, that notwithſtanding the whole proceeds of the 
faid eltate was juſtly due to the ſaid Richard Shermer, the ſaid executors divided 
and diſtributed £5,372 19 84 Virginia currency, one half of the proceeds of the 
ſaid eſtate among the next of kin of the ſaid Ann Shermer, which diſtribution has 
been ratified by a decree of the high court of chancery, affirmed by the court of ap- 
peals of Virginia, in a ſuit brought by your memorialiſts againſt the ſurviving execu- 
tor of the will aforeſaid, and the repreſentatives of the next of kin of the ſaid Ann 
Shermer, which decree is a lawful impediment ſince the peace, preventing your me- 
morialiſt from recovering a debt bona fide, contracted before and {till juſtly due and 


owing to your memorialiſt as repreſentative of his deceaſed father. 


Your memorialiſt further begs leave to ſtate and ſnew, that Dudley Richardſon, - 
one of the executors of the laſt will of the ſaid John Shermer and attorney in fact 
to the ſaid Richard Shermer, was compelled by the laws of Virginia to receive 
other part of the debts aforeſaid, juſtly due to the faid Richard Shermer, amount- 
ing to £2677 2 6 Virginia currency, principal, and £199 17 6%. intereſt, in 
the paper currency of the United States, depreciated to a great degree, inſtead of 
gold and ſilver currency, part of which he loaned to other citizens of Virginia, and 
has ſince been recovered according to a ſcale of depreciation : eſtabliſhed after the 
faid loan, and other parts amounting to £1546 10, he depoſited in 'the treaſury of 
Virginia, and obtained therefor a certificate worth one pound thirteen ſhillings, as 
will appear by his account annexed to the decree: aforeſaid, and by a general ſtate- - 
ment hereunto annexed, | | 


And your memorialiſt further ſtates, that although neither the United States or 
the State of Virginia have redeemed the ſaid paper, and although the original debtors 
cannot be now made to pay the difference between the real and nominal ſums paid 
by them in diſcharge of a bona ſide ſpecie debt contracted before the peace, ſtill 
the ſaid Dudley Richardſon bas been credited to the full nominal amount of the 
ſaid ſums, as if they were ſpecie, and has been exonerated and diſcharged, and —4 x 
law is exonerated and diſcharged from accounting with your memorialiſt otherwiſe 


than by delivering the faid certificate. 
5 Vour 
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Vour memorialift therefore ayers, that by reaſon of the decree aforeſaid, he is 
evented from recovering, and has totally loſt the principal ſum of £7473 11 64 
irginia currency, and £8878 8 34, the intereſt thereon calculated to the firſt 

of May 1798, for which two ſums and the intereſt ſince accrued and to accrue z he 

prays this his claim may be received, and that ſuch award may be made thereon as 
equity and juftice ſhall require, 


WILLIAM MOORE SMITH, 
General agent for claimants. 
40th Novenler, +798. 


To the Commiſſioners for carrying inis Efed the Sixth Article of the Treaty of Amity, 
Commerce and Navigation, concluded: between bis Britannic Majefly and the 
United States of America. | "aj 


The Anſwer on the part of the United States to the Memorial and Claim of 
William Shermer, Heir, Executor and Refiduary Legatee of Richard Shermer, 
deceaſed. | | 


2 Tur memorial repreſents, that John Shermer the brother of the faid 
Richard Shermer. reſided in Bland pariſh, new Kent county in Virginia, where 
he intermarried with Mrs. Ann Read. That on the 11th June 1766, the faid 
John Shermer made his Jaſt will and teſtament, which was proved on the 13th 
February 1775. By his will he deviſed to his ſaid wife the rents and profits of 
his erg & eſtate during her hfe, and after her death he deviſed the fame to be 
equally divided between whomſoeyer his ſaid wife ſhould appoint for that purpoſe, - 
and his brother Richard Shermer, who gave a power to the executors to fell the 
eſtate after the death of his wife. Nc 

That Mrs. Sbermer died on the 13th January 1775, fix days after her huſband, 
without making any appointment under the power given by tus will. 


P That 
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That his executors, Thruſton James, Dudley Richardſon, George Booth and 
Thomas Booth after probate of the will, fold the whole eſtate amounting to 
£11,000 and upwards on credit, and took bonds with ſecurity, payable 1 1th May 
1776. | 


That by the deviſe aforeſaid, nothing paſſed by the will of John Shermer to 
his wife but a life eſtate with a power to make an heir or heirs. That having 
negleded to do this, the eſtate on her deceaſe became the ſole. property of the 
ſaid Richard Shermer, the father of the claimant for whom the ſurviving executor 
was a truſtee, a 


That although the whole of the ſaid eſtate was the property of Richard Sher- 
mer, the executors diſtributed among the next of kin of the ſaid Ann Shermer 
£5372 19 8+ Virginia currency, which was one half of the proceeds of the ſaid 
_ eltate, which diſtribution has been approved by a decree of the high court of 
chancery, and affirmed in the court of appeals in Virginia, in a ſuit brought b 
the claimant againſt the ſurviving executor and other perſons intereſted in the diſ- 
tribution, which decree the claimant inſiſts is a lawful impediment ſince the peace, 
preventing the recovery of a debt theretofore contraſted, which is ſtill owing to 
the claimant. 


The memorial further ſtates, that Dudley Richardſon one of the executors of 
John Shermer, as the attorney in fact to the ſaid Richard Shermer, was compelled 
by the laws of Virginia, to receive as attorney to the ſaid Richard Shermer, other 
part of the debts due to Richard Shermer amounting to £2677 2 6 principal, 
and £199 17 6+ intereſt in paper currency, part of which he loaned to citizens 
of Virginia, which has ſince been recovered according to the ſcale of depreciation ; 
another part amounting to C1646 10 © he depoſited in the treaſury of Virginia, 
and obtained a certificate worth £1 13 o. | | 


That the ſaid Dudley Richardſon, has been diſcharged from accounting with 
the claimant,. for the difference between the real and nominal amount, having 
been credited to the full nominal amount of the ſaid ſum as if paid in ſpecie. 


That by the ſaid decree he has totally loſt £7473 11 62 Virginia currency, 
and £8878 8 34 the intereſt thereon to the 11ſt May 1798, for which he prays 


for an award, and ſuch further ſum as equity and juſtice may require. 


, | | (1:14:53 TIF 
This claim is made on the United States for £5372 19 8+ which was one 
half of the amount of the ſales of John Shermer's eſtate, made under the direc- 
tions of his will, after deducting £116 16 114 for plate left Mrs. Shermer, 
which ſum of {5372 19 84 has ſince been decreed to belong to the legal 
repreſentatives of Mrs. Shermer, by the high court of chancery of Virginia, and 
the decree affirmed in the court of appeals in that State, 


The 
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The claim is alſo made. for the further ſum of C267) 2 6+ received by Dud- 
ley Richardſon as agent for Richard Shermer in May 1776, and £199 17 6% 
for intereſt on that ſum alfo received by him. Of this £1161 19 8 is ſtated to 
have been loaned” in 1977 and 1779, for the benefit of Richard Shermer, and 
£2646 10 was pai in 1782, into the treaſury of Virginia on his account, which 
with the ſum of {82# 6 6 charged for commiilions on that payment, will leave a 
balance due in paper money to the executor, of £13 16 1 as appears from the 
executor's account filed in chancery, and which accompanies the claim. 


The following circumſtances appear from the anſwer of Dudley Richardſon to 
the bill of the claimant exhibited ;th November 1789, and in anſwer to the 
amended bill filed in Auguſt 1759, That John Shermer had acquired the greater 
part of his fortune by his intermarriage with his wife Ann, that he had frequently 
declared in the preſence of the ſaid Dudley Richardſon, that if he out-lived his 
wife he would divide one half of his eſtate among her relations, in the manner 
ſhe ſhould think moſt proper. That the ſaid Dudley Richardſon ſhortly after the 
death of the ſaid Ann Shermer, having conſulted with two of the molt eminent 
counſel then in Virginia on the will of John Shermer, they gave it as.their opinion 
that the repreſentatives of Mrs. Shermer were eatitled to a moiety of John Sher- 
mer's eſtate. That he wrote to Richard Shermer, encloſing him the will, and 
copies of the opinions, with the ſuppoſed amount of John Shermer's eſtate. That 
ſhortly after be received a letter of attorney from Richard Shermer, with. inſtruc- 
tions to receive and colle& his proportion of John Shermer's eſtate. 'That in con- 
ſequence of the letter of attorney, the ſaid Dudley Richardſon divided the eſtate of 
John Shermer with the other executors, and received for the ſaid Richard in 
bonds bills and accounts, £ 5372 19 5+ and paid the other legatees their reſpect- 
ive proportions. That the ſaid Dudley Richardſon undertook to collect the pro- 
portion of the eſtate belonging to Richard Shermer, with intention to make remit- 
tances to him, which he was unable to do owing to the war. That a conſiderable 
loſs has happened thereon from depreciation in paper money. That having taken 
the opinion of counſel and communicated the ſame to the ſaid Richard Shermer, 
who not only acquieſced therein, but directed his proportion to be collected, he 
conceived he had acted according to law in dividing the eſtate. That Richard 
Shermer never claimed more than a moiety, although he received a letter from 
him in the year 1783, by the hands of the preſent claimant whom he ſaw fre- 
quently in that year, and who alſo never hinted to the ſaid Dudley, that there 
was any claim but to a moiety ſet up by his father. That the repreſentatives of 
Ann Shermer were numerous, and in diſperſed fituations, and that great alteration 
of property had taken place among them fince the divilion of the eltate. 


On the 7th September 1792, this. cauſe came on. to be heard, on the bills, 
anſwers, exhibits and examinations of witneſſes, and was then argued by counſel. 
On conlideration whereof, the court gave it as theit opinion, that in the deviſe to 
his wife by the teſtator John Shermer, ſtated in the bill, the words during her 


natural 


41 


46 natural life“ ought not to be applied to that moiety of his eſtate of which he 


empowered her to diſpoſe, becauſe ſuch application would be incogſſſlen! with his 
intention manife/tly indicated by giving her juch p52wer that ſhe ſhould have and in- 
tereſt in that moiety which would continue after her death, namely, the abſolute pro- 
perty, but ought to be confined to the other moiety which he gave to his brother 
Richard Shermer, and in which he intended her intereſt ſhould continue no longer 
than ſhe ſhould live, and conſequently that the plaintiff is not entitled to the wife's 
moiety, and therefore doth adjudge, order and decree, that the bill of the plain- 
tiff claiming the laſt mentioned moiety be diſmifſed, as it is accordingly hereby ſo 
far diſmiſſed ; and do further order, that the defendant Dudley Richardſon ſettle 
an account of his adminiſtration, &c. 


On the 18th October 1794, the decree of the court of chancery was affirmed 
in the court of appeals. 


The deliberate decree of the chancellor of Virginia on the eonflru&ion of 2 
deviſe independent of any la operating upon the rights of Britiſh ſubjects and 
without any reference to the national characters of the parties, which has been 
affirmed in the court of appeals, is repreſented as an impediment contrary to the 
treaty of peace. 


As to ſo much of this claim as ſeeks relief againſt this decrce, the agent for the 
United States reſts the defence on two grounds. 1ſt. That judgments or decrees 
of competent courts on the real merits of the controverſy, unconnected with the 
national character of the parties, and where no queſtion concerning the operation 
of lawful impediments, that is to ſay, impediments of /eg;/lative adt has been in- 
volved, are not liable to be re-examined before this Board, inaſmuch as ſuch 
caſes are not within the meaning of the 6th article of the treaty of amity ; and 
upon this point the agent prays leave to refer the Board to the anſwer in the caſe 
of Charles Oſborne. 2d. That the decree in relation to the queſtion. whether 
Richard Shermer was entitled to the whole, or to the moiety of the teſtator's 
property and eſtate, is juſt in itſelf and ſuch as a court of equity ought to have 
decreed. | 


The diviſion of the eſtate of John Shermer was made in 1776, in conſequence 
of the opinion of two eminent counſel, that ſuch was the intention of the Yeſtator, 
which opinion had been ſent to him, with the will of John Shermer, from which 
he obtained all the information that Dudley Richardſon poſſeſſed, and in which 
opinion he acquieſced. After this he appointed Dudley Richardſon. his attorney 
in fact, as to his moiety of his brother's eſtate. There was no change in his op1- 
nion as to the operation of the deviſe after the war, or during his life time; but 
after his death the preſent claimant who is his ſon, filed the bill on which the fore- 


going decree was made. 


Upon 


( 117, ) 


Upon the bill and anſwer with the exhibits and proofs; the chancellor conſidered 
the will of John Shermer intended one half of his eſtate ſhould go to the heirs of 
his wife. This diſpoſition was conſiſtent with the principles of equity and comported 
with the intention of John Shermer. The greater part of his eſtate had come with 
his wife, and to admit her repreſentatives to an equal ſhare with his own in that 
eſtate, was natural to a perfon ſenſible of thoſe duties, which a regard to the ſources 
from which his property was derived, impoſe. On the face of the will, diſtinct 
from any proofs, the intention of the teſtator is plain and manifeſt and not to be miſ- 
underſtood. The power given to her in the will, to diſpole of a moiety of the 
eſtate deviſed to her, among her family, ſhews that it was the intention of the teſta- 
tor that that portion ſhould be diſtributed among her kindred, and not among his. 
It is a ſettled rule of law that where the intention is plain it ought to controul the 
legal operation of the words in a will—2 Peere Williams 741. The intention of a 
teitator is always to govern, unleſs it is oppoſed to ſome fixed and ſettled rule of law 
and the intention of John Shermer, collected from the will, is not oppoſed by any 


rules of law. A ſimilar decree, it is believed, would have been made on this will by 
the court of chancery in England. 


The remaining part of the claim is for £2877 © d received in paper money by 
Dudley Richardſon as agent, under the power given him by Richard Shermer, 
part of which the agent loaned on bonds and the remaining part he paid into the 
treaſury of Virginia. The agent for Richard Shermer was appointed with full 
power to manage his concerns. Under that power he received and paid money, 
and gave acquittances, and exerciſed the ſame author which Richard Shermer 
could have exerciſed had he been preſent. Under ſuch circumſtances the receipts 
and loans are binding on the creditor, as if the former had been accepred, and the 
latter advanced by himſelf. It was voluntary on the part of the claimant's anceſtor, 
to have an agent in Virginia authorized to receive his debts, and to loan the monies 
ſo received. The payments were made and the debts ſatisfied, according to the 
laws of the country where they were contracted, and to be paid, by the payment of 
the debtor to the authorized agent of the creditor, who had accepted the ſame and 
given a final diſcharge for the old debts, and who voluntarily releaſed them. 


With reſpe& to the loans, they were in paper money, and the ſpecie value at the 
time of theſe loans has been fully paid, and to no more is chere a juſt title. 


This part of the claim being for depreciation, it is contended not to be within 
the meaning and intent of the treaties, for the reaſons which have been ſubmitted to 


the Board in the caſe of Dulany, to which the agent for the United States, that he 
may. avoid repetition, prays leave to refer. 


On the conſtruction of the treaties, on the claim for intereſt, on the juriſdiction 
of the arbitrators, and other matters for the conſideration of the Board, the agent 


for 
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for the United States reſpectfully refers them to the arguments heretofore laid be- 
fore the Board. | | 


JOHN READ, Jux. 
Agent general for the United States. 


th June, 1799. 


Extract from the Anſwer on the part of the United States to the Claim of Millian 
Cunningham & co. 


Tur United States and his Britannic majeſty have conſtituted by mutual 
conſent an extraordinary tribunal for hearing and deciding the ſpecial caſes con- 
tained in the Gth article of the treaty of 1794. As the cognizance of this tribunal 
is expreſsly limited to ſpecial caſes, nothing can be more indiſpenſably requiſite than 
to underſtand the limits which are ſet to it. In arbitraments between man and 
man under the municipal regulations of a State, it 1s a rule that the arbitrators ought 
not to exceed their juriſdiction, and if they do, a remedy may be eaſily ſupplied in 
the ordinary courſe of juſtice, for by the civil as wel] as the common law an award 
upon a caſe to which the ſubmiſhon does not extend. is void. In arbitraments 
between nation and nation the ſame rule prevails that the arbitrators ought not to 
exceed their juriſdiction, but if they do, there being no common controuling power 


to correct the error, each nation has a juſt right to judge for itſelf, and may juſtly 


conſider as void every arbitrament upon a caſe out of their limited juriſdiction. 
This obſervation is made to impreſs on the commiſſioners the primary importance of 
underſtanding the limits which are preſcribed to them by the terms of the article ; 
For ſhould an error unfortunately occur on this point it may lay a foundation for 
diſappointing all tlie good conſequences that have been expected from the article, 
end perhaps for renewing the diſſenſions between the two nations, which it is ſd 
delirable ſhould be forever compoſed. 7 101 45166002 B08 


| N 
In expreſſing on the part of the United States their opinion, that it is neceſſarily 


referved to each nation to determine for itſelf whether an award is within the ſphere 


of the ſubmiſſion, it is not meant to aſſert that the arbitrators are not to decide for 
themſelves whether a calc is cognizable before them or not, but it is meant to aſſert 


that 
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EE that though they ſball decide a cafe to be cognizable before them, yet if it appears t9 either 
nation that it is not, either has a juſt right to diſregard the award. If this were not 
ſo, there would be no difference between a limited and an unlimited ſubmiſſion, 
If this were not ſo, the commiſſioners might determine any and every queſtion upon 
any and every ſubject which concern the two nations. Though this opinion is ſo 
A rcafonable' in itſelf that it need not be ſupported by any authority, yet what a learned 
modern writer has ſaid upon this ſubject deſerves to be noticed. Vattel relative to 
the arbitration of national diſputes obſerves, © It may then happen, as in the exam- 
ple juſt alledged, that the arbitrators may exceed their power, and paſs their 
* e judgment on what has not been really ſubmitted to their deciſion : And being 
f 4 called to judge of the ſatisfaction a State ought to make for an offence, they may 
& condemn it to become ſubject to the offended. Certainly that State never gave 

* ee them ſo extenſive a power, and their abſurd ſentence is not binding. To avoid 

| 4 all difficulty, and to take away every pretence from bad faith, it is neceſſary ta 
„determine exa&ly in the compromiſe, the ſulject of the diſpute, the reſpective and 
& oppoſite pretenſions, the demands of the one, and the oppoſutions of the other, This 
% js what is ſubmitted to arbitrators, and upon this they promiſe to adhere to their 
judgment. If then their ſentence is confirmed within theſe bounds, it is neceſ- 
4 ſary to ſubmit to it. It cannot be ſaid that it is manifeſtly unjuſt, ſince it is 


; "I pronounced on a queſtion which the diſſention of the parties renders doubtful, 


4 and which has been ſubmitted as ſuch. In order to be free from ſuch a ſentence, 


**+-3t ſhould be proved by indubitable facts, that it was produced by corruption, or 
. a flagrant pardality.”—Book 2d, ſe&ion 329. 

- 5 of A Hence it appears if a caſe within the ſubmiſſion is decided by arbitrators, even 

| [4 * "though the ſentence is conceived to be unjuſt it ought to be executed unleſs proceed- 

ing from corruption; but if the caſe be out of the ſubmiſſion, then the ſentence is 


not obligatory. | 


When the treaty. of 1794 was formed, the courts of juſtice in all the States of 
America were open. This was well known to the negociators on both ſides as well 
as to both nations. But there were ſome particular and extraordinary caſes in 
Which complete juſtice was not attainable in the ordinary courſe of juſtice, and to 
> decide theſe a particular and extraordinary tribunal was inſtituted. The treaty hay- 
ing been made between two nations who ſpeak the ſame language, who are alike 

in manners and morals, who till lately were united under the ſame empire, and 
zaciples and ideas of juſtice are derived from the ſame ſources, it may be 

eive the ſame interpretation in both countries, and eſpecially that there 

agreement reſpecting the meaning of the 6th article among the com- 
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15 are ſelected to decide upon it. In the propoſed diſcuſſion much aid 
< ht by the agent for the United States, from the rules and rage of 
xecognized by che judicial determinations of the Britiſh courts, whoſe pure 
I iſe adminiſtration of juſtice for many ages, while it has been the ſource of hap- 


nelz to the people of that country, has alſo been an object of the highelt admiration 


among mankind. | 
PA 3 SHIT CoMMSSIONERS? 


hu — 


"a7 
1 „ 


Wes. 
wm © 


7 


A 


— 
» * 
* 


r Ww 


any > 


* 
wa 


>; r 7 
CCountisstokras“ Ori, 
8 ä 
ö | ag q eee 
Parents £1. 57 $52 eee 

; gong N 3 
q bp 29 : 04 5. Mt. 23 + 

9 5 

Mr. MACDONALD,: 77 ton 
Mr. RICH, AA. A 
| 2 „ r NE 38 RS 
Mr. FITZSIMONS,„ .; Nh LACS DR 
Mr. GUILLEMa R. RR 


at 15 
e 
; | 


2 44 


- 


In the Caſe WILLIAM CUNNING AM, and others 8 
a e 8 9 1 * 1 


* 
- 

* 
1 
2 \ * 


= e 

TI anſwer of the United States ſigned by their agent, having in tis 6 

3 | been printed and laid before the Board, ORDERED —That the general age 
15 for claimants. or attorney for. theſe claimants, have leave to fee and reply to.th 
1 fame within three weeks; but with the exception of the introductory argument? 1 
| 1 impreſs on the commiſhoners (as it is there ſaid) the primary importance dr 
PET ſtanding the limits” of their duty, and inſtructing them, on the authority of Vase, 
and with reference to a ſuppoſed caſe of manifeſt and intentional'wrong, na 
expediency of taking care that they do not © renew the'diflentiogs between i 
nations,” by deciding in a manner ſo palpably i“ Aud, ot is clearly proceetli 2 
| from © corruption, or flagrant partiality,” as to entitſe ** either nation-to tiſrepar 
61 * te the award.” The Board make no further animadverfion on the above agi 
4 * than thus to ſtate its import, and prohibit altallufibnto ſuch topics in future, "hes 
Know no policy but that of juſtice, and look forward to no conſequence but the) 
ee 44 50085 
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ſcicuſneſs of having done their duty; 5 x 


-* ORDERED—That the reply in this caſe be printed 3 that thisorge Oo 7 
fully recited, and copies hereof ſerved upon the agents for both parties 
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AcENT GENERALSs'“ Orpice, 
Philadelphia, 26th April, 1798. 


Tur agent for the United States encloſes to the Board a letter addreſſed 
to him from the Attorney General of the United States. It relates to their order of 


the 18th inſtant, which prohibits all alluſions in future to the juriſdiction of the arbi- 
trators and directs the claimant to take no notice of this argument. As it is of the 
utmoſt importance to the United States clearly to underſtand this prohibition, their 
agent reſpectfully requeſt of the Board ſuch explanation of the order as they may 
pleaſe to give. 


JOHN READ, Jux. 
Agent general for the United States. 


To the Commiſſioners under the ſixth article of the Treaty of Amity. 
— > ů— 


Arroku EY GENERAL's OrFice, 
Philadelphia, 24th April, 1798. 


Sin, 


I HAVE read and conſidered the order of the Board of Commiſſioners 
e. date the 18th of this month, relative to that part of the argument which in 
the caſe of William Cunningham and company, related to the limited juriſdiction 
of the arbitrators. I did not ſuppoſe that the obſervations which were made upon 
this point could have been miſapprehended in the manner they appear to have been 
by the Board, and I yet indulge the hope that when the quotation from Vattel 


t hall be underſtood by them, as it is by me, that it will not be thought in the leaſt 
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degree exceptionable. I underſtand the quotation to embrace two caſes, in which 
the Civilian thinks the award of national arbitrators void. One whereon a matter 
ſubmitteg to them, the award ſhall be flagrantly unjuſt or abſurd, or ſhall manifeſtly 
proceedcorruption ; the other whereon a matter not within the terms of the ſub- 
miſſion, the arbitratsrs hall etroneouſly undertake to make an award, though it be 
MAeirher unjuſt nor abſurd; nor proceeding from corrupt motives. The former is not 
contemplated in any part of the argument to be poſſible, and the latter only is the 
caſe to which the quotation is applied, and fo it was hoped the obſervations would 


have been under ſtood. I truſt this will ſerve to ſhew, that the import of the above 


argument has not been correctly [tated by the Board. jd 

| haye always entertained the opinion relative to every tribunal for determining 
diſputes and controverſies of a civil nature, that it was allowable to Enquire into the 
limits of its juriſdiction, and I have thought too that the, objection to juriſdiction 
ſhould in every caſe be made as early as poſſible, becauſe if ſuſtained it would pre- 
clude the trouble and the expence of further inveſtigation. 'This remark has been 
made becauſe: the Board in their order having directed the claimant to take no no- 
tice of this argument, and having repreſented how they underſtand the import of it 
as well as the application of the quotation, have proceeded to * prohibit all allu- 
& ſjons to ſuch topics in future.” I am at a loſs how the Board expect this prohi- 
bition 1s to be underſtood. Does it mean if a claim ſhall be made before the Board, 
which the agent for the United States ſhall deem out of the ſubmiſſion of the 6th 
article of the treaty of amity, commerce and navigation, that he ſhall be prohibited 
from endeavoring to ſhew that it is not ſubmitted to the Board, and therefore that 
an award in ſuch cafe ought not to be made againſt the United States, and if made 
againſt them may be juſtly regarded by them as void. Does it mean that it is the 
opinion of the Board that whatever award {hall be made by them concerning a debt 
due to a Britiſh ſubje& from an American citizen, contracted before the war, will 
be obligatory on the United States, and that it belongs not to the Board to conſider 
what the United States may think of their awards. 


This topic I formerly viewed and yet view of the utmoſt importance to the 
United States, and I therefore conceive it my duty to inſtruct you to requeſt of 
the Board ſoine explanation of their order, and to tranſmit to me whatever they 
may pleaſe to give. 


Jam Sir, very reſpeòfully, your obedient ſervant, 
' 7 N06: © CHARLES LEE. 


| ; 
To JOHN READ, Es. 
Agent for the United Siates relative to Britiſh debts. 
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Philadelphia, 27th April 1798. 


PazsexT, * 


2 ** 


Mr. MACDONALD, 
Mr. RICH, 

Mr. FITZSIMONS, 
Mr. GUILLEMARD. 


7 y A REPRESENTATION from the agent for the United States, and a 
letter from the attorney general requetiog an explanation of the order of the 
others, dated the 18th current, having been 


D Board in the caſe of Cunningham an 
read and the ſaid order having been alſo read, 4 


RESOLVED— That the terms of the faid order as it appears to the Board, 
are clear and explicit and the general topics therein referred to (and all alluſions 
to which in future is thereby prohibited) have no connection whatever with the 
primary and important queſtion, how far a particular caſe is within the intent and 

meaning of the treaty, or to uſe the words of the repreſentation that the agent for 
the United States is not thereby prohibited from endeavoring to ſhew that a claim is 
not ſubmitted to the Boarxd. 


| 
Extraded from the proceedings of the Board. | 
G. EVANS, SEcrETARY. 
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